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S.c. No. 37236-2009
Custer County Case No. CR-2007-50

IN THE

SUPREME COURT
OF THE

STATE OF IDAHO
PINES GRAZING ASSOCIATION, INC.
Plaintiff / Respondent
VS.

FLYING JOSEPH RANCH, L.L.C.
Defendant / Appellant

CLERK'S RECORD ON APPEAL
Appealed from the District Court of the Sevelltll Judicial District
of the State ofIdallo, ill alld for tile Coullty of Custer;.
Before tile Honorable Joel E. Tillgey, District Judge

Curt R. Thomsen, Esq.
P.O. Box 600
Challis, ID 83226
Attorney for Plaintiff/Respondent
Cynthia J. Woolley, Esq.
P.O. Box 6999
Ketchum, ID 83340
Attorney for Defendant/Appellant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

PINES GRAZING ASSOCIATION, INC. )
)
PlaintifflRespondent,
)
)
vs
)
)
)
FLYING JOSPEH RANCH, L.L.c.,
)
Defendant!Appellants
)
)

Supreme Court No. 37236-2009
Custer County Case No. CR-2007-50

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Seventh Judicial District of the State of Idaho, In and
for the County of Custer;
Before the Honorable Joel E. Tingey, District Judge.

APPEARANCES:
Attorney for PlaintifflRespondent: Curt R. Thomsen, Esq., P.O. Box 600, Challis, Idaho 83226
Attorney for Defendants/Appellant: Cynthia J. Woolley, Esq., P.O. Box 6999, Ketchum, Idaho
83340.
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Curt R. Thomsen, Esq., ISB #2072
THOMSEN STEPHENS LAW OFFICES, PLLC
2635 Channing Way
Idaho Falls, ID 83404
Telephone (208) 522-1230
Fax (208) 522-1277
This case has been
assigned to:

and

Honorable Brent J. Moss
District Judge

THOMSEN STEPHENS LAW OFFICES, PLLC
P.O. Box 600
. Challis, ID 83226
Telephone (208) 879-6655
Fax (208) 879-6672
Attorneys for plaintiffs PINES GRAZING ASSOCIATION, INC.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

)
PINES GRAZING ASSOCIATION, INC., )
An Idaho Corporation, acting through its
)
statutory trustees,
)
)
)
Plaintiff,
)
)
)
v.
)
FLYING JOSEPH RANCH, L.L.C.,
)
An Idaho limited liability Company;
)
J.C. INVESTMENTS, a foreign
)
Corporation or other entity; and Scott
)
Carperman, an individual,
)
____-=D=e=re=n=da=n=ts~._______________ )

CASE NO. CV- ). dtJ7- S-c

COMPLAINT AND
DEMAND FOR JURY TRIAL
Fee Category: A.l.
Fee $88.00

COMPLAINT AND DEMAND FOR JURY TRIAL
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COMES NOW Pines Grazing Association, Inc., a dissolved corporation, by and through its
last officers and shareholders, acting as statutory trustees following dissolution, and for cause of
action against defendants, alleges as follows:
COUNT ONE
1.

Plaintiff is an Idaho Corporation, who did business in Custer and Lemhi Counties, State of

Idaho with a principal place of business in Custer County, State ofIdaho.
2.

Defendant Flying Joseph Ranch, LLC, is an Idaho Limited Liability Company with its

principal place of business in Lemhi and Custer Counties, State ofIdaho.
3.

Defendant J .C. Investments is believed to be a foreign Corporation or other entity controlled

by Joseph Clark.
4.

Defendant Joseph Clark, is an individual with residence in either Custer and Lemhi Counties,

State ofIdaho, and in Seattle, Washington. Clark is believed to be the managing partner of Flying
Joseph Ranch, LLC and the person controlling J.C. Investments.
5.

Defendant Scott Carperman is an individual who was at all times acting as the agent or

representative of the other defendants and whose actions are, for all purposes, imputed to the other
defendants herein. The name Scott Carperman is believed to be the true name of the defendant, but
in the event there is any error in the name, Plaintiff requests leave of court to amend the Complaint
to state the correct name at such time as same is ascertained.
6.

All defendant parties are subject to jurisdiction ofthis court pursuant to Idaho Code Section

5-514 having transacted business in the State of Idaho, generally doing business in the State of
Idaho, and otherwise making contracts in the State ofIdaho which are the subject of this action.
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7.

In the year 2005, Flying Joseph Ranch, LLC and or J.C. Investments entered into an

agreement to purchase certain land from Pines Grazing Association, Inc.
8.

As part of the due diligence process concerning the purchase, the parties determined that

certain acreage which had been used by Pines Grazing Association had been mis- described, and the
property was likely owned by Lemhi County, although subject to a claim of adverse possession or
other prescriptive use by Pines Grazing Association. In recognition of this circumstance, plaintiff
and defendants entered into an agreement whereby plaintiff, through its shareholders, would take
all necessary steps to acquire the property from Lemhi County to include negotiations or petitions
to or with Lemhi County as required. It was further agreed that upon obtaining title to the property
from Lemhi County, defendants other than Carperman agreed to purchase the property for
$1,000.00 per acre from the corporation, in accordance with the Real Estate Purchase and Sale
Agreement dated 2-18-05 and Addendums # 1 and #8 to the Agreement.
9.

In reliance on the promises and undertakings ofthe agreement, plaintiff began the necessary

negotiations, petitions and efforts to acquire the property. Lemhi County advertised the property for
a sale at public auction as a result of the plaintiffs' actions, on or about August 22,2005.
10.

Plaintiff, acting through its shareholders and officers, were present at the property sale on

August 22, 2005 and prepared to purchase same at auction pursuant to the agreement with
defendants Flying Joseph Ranch, LLC, J.C. Investments and Joseph Clark.
11.

Despite compliance with the obligations, willingness and ability to purchase the property on

the part of plaintiff, the defendants, in violation ofthe Agreement and with the intent to thwart the
Agreement, sent Defendant Carperman to the sale-auction to buy the property directly for the
defendants in violation of the parties' agreements.
COMPLAINT AND DEMAND FOR JURY TRIAL
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12.

Plaintiff, through its officers and shareholders, engaged in a course of discussion and dispute

with Defendant Carpenuan concerning the matter, asserting his threatened actions were not as
agreed, that the corporation was obligated to purchase the property, that defendants were obligated
to purchase the property from the corporation at $1 ,000.00 per acre upon acquisition, and defendants
were intentionally interfering in the completion of the agreement. Approximately 80 acres were
involved.
14.

A course of oral discussions and negotiations then took place with Defendant Carpenuan

who was in direct contact with Joseph Clark concerning the matter, and ultimately the parties
entered into an oral agreement whereby Pines Grazing Association, Inc., would agree to forbear
from attempting to purchase the land at the public sale and allow Carpenuan to submit unopposed
bids on behalf of Defendants. The parties agreed that as consideration for this forbearance, and in
recognition of the fact that defendants were interfering with the purchase ofthe land at public sale
by the plaintiff, breaching defendants' prior agreements, and attempting to prevent compliance with
the agreements, the defendants would, if defendants acquired the property at public auction, pay
Pines Grazing Association, Inc., damages for its forbearance, and same would not prohibit plaintiff
from pursuing defendants to enforce the Purchase and Sale Agreement tenus for additional damages.
15.

Defendants did acquire the property at the public auction for $34,600.00.

Despite demand,

defendants have failed to and refuse to pay any damage amounts to plaintiff as agreed.
16.

Defendants have breached their agreements with the plaintiff. Plaintiffis entitled to recover

from defendants, jointly and severally, all damages resulting from defendants' breach of the
agreements, in an amount to be proven at the time of trial or at the time judgment is requested,
together with prejudgement interest on said amounts from and after September 22, 2005 at 12% per
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annum pursuant to Idaho Code 28-22-104, with said sums to be held for the benefit of the
shareholders.
17.

Plaintiff is entitled to recover from defendants the reasonable attorney fees and court costs

incurred herein in an amount to be set by the court at the time of trial or at the time judgment is
requested, as provided by Idaho Code 12-120 and 12-121.
COUNT TWO
18.

Plaintiff repeats the allegations of paragraphs 1-17, as if set forth at length.

19.

Defendants would be unjustly enriched if allowed to acquire the property in question without

paying Plaintiff for same, as had been agreed.
20.

Plaintiffis entitled to recover the amount ofthe difference between the agreed purchase price

of the property at $1000 per acre and the price paid by defendants at the public sale, together with
prejUdgement interest on said amounts from and after September 22, 2005 at 12% per annum
pursuant to Idaho Code 28-22-104, with said sums to be held for the benefit of the shareholders.
WHEREFORE, plaintiff prays the judgment, order and decree of this Court against
defendants, jointly and severally, as follows:
1.

For damages from the breach of agreements in an amount to be set at the time of trial or at

the time judgment is requested, together with interest on said amount at 12% per annum from and
after September 22, 2005 until paid in full;
2.

For amounts representing unjust enrichment of defendants, in an amount to be set at the time

oftrial or at the time judgment is requested, together with interest on said amount at 12% per annum
from and after September 22, 2005 until paid in full;
3.

For costs of court and disbursements incurred herein;
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4.

For plaintiff's attorney fees in an amount to be set by the court at the time of trial or at the

time judgment is requested pursuant to Idaho Code 12-120 and 12-121;
5.

For such other and further relief as the court deems just and equitable.

Dated this

_--l/o......;l,--_ day of----:.A--+P--cR,----t
, L_ _ _, 2007.

DEMAND FOR JURY TRIAL
Plaintiff demands trial by jury of not less than twelve(12) persons as to all issues triable to a jury.
Dated this _~{'-(_ _ day of _ _A--+p_R_'L_ _.,

20~.

CRT:mmb
5848.004/compiaint
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and
THOMSEN STEPHENS LAW OFFICES, PLLC
P.O. Box 600
Challis, ID 83226
Telephone (208) 879-6655
Fax (208) 879-6672

Attorneys for plaintiffs PINES GRAZING ASSOCIATION, INC.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

)

PINES GRAZING ASSOCIATION, INC., )
An Idaho Corporation, acting through its
)
statutory trustees,
)
Plaintiff,

v.

CASE NO. CV-2007-50

)
)
)
)
)
)

AMENDED
COMPLAINT AND
DEMAND FOR JURY TRIAL

FLYING JOSEPH RANCH, L.L.C.,
)
)
An Idaho limited liability Company;
J.C. INVESTMENTS, a foreign
)
Corporation or other entity; and Scott
)
Karterman, an individual,
)
____~D==efl=en=d=an=t=s.~_____________)
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COMES NOW Pines Grazing Association, Inc., a dissolved corporation, by and through its
last officers and shareholders, acting as statutory trustees following dissolution, and for cause of
action against defendants, alleges as follows:
COUNT ONE
1.

Plaintiff is an Idaho Corporation, who did business in Custer and Lemhi Counties, State of

Idaho with a principal place of business in Custer County, State ofldaho.
2.

Defendant Flying Joseph Ranch, LLC, is an Idaho Limited Liability Company with its

principal place of business in Lemhi and Custer Counties, State of Idaho.
3.

DefendantJ.C. Investments is believed to be a foreign Corporation or other entity controlled

by Joseph Clark.
4.

Defendant Joseph Clark, is an individual with residence in either Custer and Lemhi Counties,

State ofIdaho, and in Seattle, Washington. Clark is believed to be the managing partner of Flying
Joseph Ranch, LLC and the person controlling J.e. Investments.
5.

Defendant Scott Karterman is an individual who was at all times acting as the agent or

representative of the other defendants and whose actions are, for all purposes, imputed to the other
defendants herein. The name Scott Karterman is believed to be the true name of the defendant, but
in the event there is any error in the name, Plaintiff requests leave of court to amend the Complaint
to state the correct name at such time as same is ascertained.
6.

All defendant parties are subject to jurisdiction of this court pursuant to Idaho Code Section

5-514 having transacted business in the State ofldaho, generally doing business in the State ofldaho,
and otherwise making contracts in the State of Idaho which are the subject of this action.
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7.

In the year 2005, Flying Joseph Ranch, LLC and or J.C. Investments entered into an

agreement to purchase certain land from Pines Grazing Association, Inc.
8.

As part of the due diligence process concerning the purchase, the parties determined that

certain acreage which had been used by Pines Grazing Association had been mis- described, and the
property was likely owned by Lemhi County, although subject to a claim of adverse possession or
other prescriptive use by Pines Grazing Association. In recognition of this circumstance, plaintiff
and defendants entered into an agreement whereby plaintiff, through its shareholders, would take
all necessary steps to acquire the property from Lemhi County to include negotiations or petitions
to or with Lemhi County as required. It was further agreed that upon obtaining title to the property
from Lemhi County, defendants other than Karterman agreed to purchase the property for $1,000.00
per acre from the corporation, in accordance with the Real Estate Purchase and Sale Agreement
dated 2-18-05 and Addendums # 1 and #8 to the Agreement.
9.

In reliance on the promises and undertakings ofthe agreement, plaintiff began the necessary

negotiations, petitions and efforts to acquire the property. Lemhi County advertised the property for
a sale at public auction as a result of the plaintiff's' actions, on or about August 22,2005.
10.

Plaintiff, acting through its shareholders and officers, were present at the property sale on

August 22, 2005 and prepared to purchase same at auction pursuant to the agreement with defendants
Flying Joseph Ranch, LLC, J.C. Investments and Joseph Clark.
11.

Despite compliance with the obligations, willingness and ability to purchase the property on

the part of plaintiff, the defendants, in violation of the Agreement and with the intent to thwart the
Agreement, sent Defendant Karterman to the sale-auction to buy the property directly for the
defendants in violation of the parties' agreements.
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12.

Plaintiff, through its officers and shareholders, engaged in a course of discussion and dispute

with Defendant Kartennan concerning the matter, asserting his threatened actions were not as agreed,
that the corporation was obligated to purchase the property, that defendants were obligated to
purchase the property from the corporation at $1,000.00 per acre upon acquisition, and defendants
were intentionally interfering in the completion of the agreement. Approximately 80 acres were
involved.
14.

A course of oral discussions and negotiations then took place with Defendant Karterman

who was in direct contact with Joseph Clark concerning the matter, and ultimately the parties
entered into an oral agreement whereby Pines Grazing Association, Inc., would agree to forbear
from attempting to purchase the land at the public sale and allow Kartennan to submit unopposed
bids on behalf of Defendants. The parties agreed that as consideration for this forbearance, and in
recognition of the fact that defendants were interfering with the purchase of the land at public sale
by the plaintiff, breaching defendants' prior agreements, and attempting to prevent compliance with
the agreements, the defendants would, if defendants acquired the property at public auction, pay
Pines Grazing Association, Inc., damages for its forbearance, and same would not prohibit plaintiff
from pursuing defendants to enforce the Purchase and Sale Agreement tenns for additional damages.
15.

Defendants did acquire the property at the public auction for $34,600.00.

Despite demand,

defendants have failed to and refuse to pay any damage amounts to plaintiff as agreed.
16.

Defendants have breached their agreements with the plaintiff. Plaintiffis entitled to recover

from defendants, jointly and severally, all damages resulting from defendants' breach of the
agreements, in an amount to be proven at the time of trial or at the time judgment is requested,
together with prejudgement interest on said amounts from and after September 22,2005 at 12% per
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annum pursuant to Idaho Code 28-22-104, with said sums to be held for the benefit of the
shareholders.
17.

Plaintiff is entitled to recover from defendants the reasonable attorney fees and court costs

incurred herein in an amount to be set by the court at the time of trial or at the time judgment is
requested, as provided by Idaho Code 12-120 and 12-121.
COUNT TWO
18.

Plaintiff repeats the allegations of paragraphs 1-17, as if set forth at length.

19.

Defendants would be unjustly enriched ifallowed to acquire the property in question without

paying Plaintiff for same, as had been agreed.
20.

Plaintiffis entitled to recover the amount ofthe difference between the agreed purchase price

of the property at $1000 per acre and the price paid by defendants at the public sale, together with
prejudgement interest on said amounts from and after September 22, 2005 at 12% per annum
pursuant to Idaho Code 28-22-104, with said sums to be held for the benefit of the shareholders.
WHEREFORE, plaintiff prays the judgment, order and decree of this Court against
defendants, jointly and severally, as follows:
1.

For damages from the breach of agreements in an amount to be set at the time of trial or at

the time judgment is requested, together with interest on said amount at 12% per annum from and
after September 22, 2005 until paid in full;
2.

For amounts representing unjust enrichment of defendants, in an amount to be set at the time

of trial or at the time judgment is requested, together with interest on said amount at 12% per annum
from and after September 22, 2005 until paid in full;
3.

For costs of court and disbursements incurred herein;
AMENDED COMPLAINT AND DEMAND FOR JURy TRIAL
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4.

For plaintiffs attorney fees in an amount to be set by the court at the time of trial or at the

time judgment is requested pursuant to Idaho Code 12-120 and 12-121;
5.

For such other and further relief as the court deems just and equitable.

'/ 1"H
,111
J'\ ,I
Dated this _..;...',--4
_ _ day of_-,-/---:..
f{ ,''''--I-'L_ _ _ _, 2007.
I

Plaintiff demands trial by jury of not less than twelve(12) persons as to all issues triable to a jury.
Dated this -,-+1(--- day of_---e.t10_/d-+-V_ _., 2007.

/
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
PINES GRAZING ASSOCIATION, INC.,
An Idaho Corporation, acting through its
statutory trustees,
Plaintiff,

v.
FLYING JOSEPH RANCH, L.L.C.,
An Idaho limited liability Company;
J.e. INVESTMENTS, a foreign
Corporation or other entity;
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2007-50

ORDER ON MOTIONS TO DISMISS

----------------------------)

On August 15,2007 the motions to dismiss submitted by defendants herein were
presented to the court. Defendants were present through Cynthia J. Woolley, their counsel of
record. Plaintiff was present through Curt R. Thomsen, counsel of record. The court having
considered the briefing and other materials submitted as part of the record, the arguments of
counsel and the stipulations of counsel entered on the record at the time of the hearing, HEREBY
ORDERS AS FOLLOWS:
1.

The parties have stipulated that the defendant Scott Karterman was the agent of

the defendants Flying Joseph Ranch, LLC and/or le. Investments; that Mr. Karterman was
acting in the course and scope of his authority in acting for the other defendants and in making

ORDER ON MOTIONS TO DISMISS
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any agreements with plaintiff as alleged in the complaint. Given said stipulation, the court
considers that defendant Karterman was an agent acting for a disclosed principal and will
therefore dismiss the case as to Karterman. The court will award no costs and attorney fees
pertaining to the dismissal of defendant Karterman.
2.

The court will interline ate the word "defendant" in paragraph 4 describing Joseph

3.

Except as stated above, dtfendants' motion to dismiss as submitted under Rule

Clark.

12(b) is denied.
4.

Pursuant to the oral stipulation of counsel on the record, plaintiff is granted leave

to file a second amended complaint more specifically stating the claims of estoppel, which claims
were addressed in the briefing, but which can be clarified in the second amended complaint.
DATED

this~ day of August, 2007.

illiam H. Woodlan ,District Judge
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CLERK'S CERTIFICATE OF MAILING
I certify that I am the duly elected and qualified Clerk of the District Court of the Seventh
Judicial District ofthe State ofIdaho, in and for the County of Custer; that I mailed [or delivered by
courthouse box] a copy of the foregoing ORDER ON MOTIONS TO DISMISS to the following

'<7'4 Y-

attorneys this ~day of August, 2007.
CYNTHIA J WOOLLEY ESQ
KIRSTIN K DUTCHER ESQ
LAW OFFICES OF CYNTHIA J WOOLLEY
PO BOX 6999
KETCHUM ID 83340
CURT R THOMSEN ESQ
THOMSEN STEPHENS LAW OFFICES, PLLC
PO BOX 600
CHALLIS ID 83226

By:
Deputy Clerk
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uRfGINAL
Curt R. Thomsen, Esq., ISB #2072
THOMSEN STEPHENS LAW OFFICES, PLLC
2635 Channing Way
Idaho Falls, ID 83404
Telephone (208) 522-1230
Fax (208) 522-1277

RUTH BRUNKER
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and
THOMSEN STEPHENS LAW OFFICES, PLLC
P.O. Box 600
Challis, ID 83226
Telephone (208) 879-6655
Fax (208) 879-6672
Attorneys for plaintiffs PINES GRAZING ASSOCIATION, INC.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

)

PINES GRAZING ASSOCIATION, INe.,
An Idaho Corporation, acting through its
statutory trustees,

CASE NO. CV-2007-50

)
)
)
)

Plaintiff,

v.
FLYING JOSEPH RANCH, L.L.e.,
An Idaho limited liability Company;
J.e. INVESTMENTS, a foreign
Corporation or other entity;

SECOND AMENDED
COMPLAINT AND
DEMAND FOR JURY TRIAL

)
)
)
)
)
)
)
)
)
)

____~D~e£~en~d~a~n~ts~._______________)

COMES NOW Pines Grazing Association, Inc., a dissolved corporation, by and through
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its last officers and shareholders, acting as statutory trustees following dissolution, and for cause
of action against defendants, alleges as follows:

COUNT ONE
1.

Plaintiff is an Idaho Corporation, who did business in Custer and Lemhi Counties, State

of Idaho with a principal place of business in Custer County, State of Idaho.
2.

Defendant Flying Joseph Ranch, LLC, is an Idaho Limited Liability Company with its

principal place of business in Lemhi and Custer Counties, State of Idaho.
3.

Defendant J.e. Investments is believed to be a foreign Corporation or other entity

controlled by Joseph Clark.
4.

Joseph Clark, is an individual with residence in either Custer and Lemhi Counties, State

of Idaho, and in Seattle, Washington. Clark is believed to be the managing partner of Flying
Joseph Ranch, LLC and the person controlling J.e. Investments.
5.

Scott Karterman is an individual who was at all times acting as the agent or

representative of the other defendants and whose actions are, for all purposes, imputed to the
other defendants herein.
6.

All defendant parties are subject to jurisdiction of this court pursuant to Idaho Code

Section 5-514 having transacted business in the State of Idaho, generally doing business in the
State of Idaho, and otherwise making contracts in the State of Idaho which are the subject of this
action.
7.

In the year 2005, Flying Joseph Ranch, LLC and/or J.C. Investments entered into an

agreement to purchase certain land from Pines Grazing Association, Inc.
8.

As part of the due diligence process concerning the purchase, the parties determined that
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certain acreage which had been used by Pines Grazing Association had been mis- described, and
the property was likely owned by Lemhi County, although subject to a claim of adverse
possession or other prescriptive use by Pines Grazing Association. In recognition of this
circumstance, plaintiff and defendants entered into an agreement whereby plaintiff, through its
shareholders, would take all necessary steps to acquire the property from Lemhi County to
include negotiations or petitions to or with Lemhi County as required. It was further agreed that
upon obtaining title to the property from Lemhi County, defendants would purchase the property
for $1,000.00 per acre from the corporation, in accordance with the Real Estate Purchase and
Sale Agreement dated 2-18-05 and Addendums #1 and #2 to the Agreement.
9.

In reliance on the promises and undertakings of the agreement, plaintiff began the

necessary negotiations, petitions and efforts to acquire the property. Lemhi County advertised
the property for a sale at public auction as a result of the plaintiff's' actions, on or about August
22,2005.
10.

Plaintiff, acting through its shareholders and officers, were present at the property sale on

August 22, 2005 and prepared to purchase same at auction pursuant to the agreement with
defendants Flying Joseph Ranch, ILC/ J.e. Investments through Joseph Clark.
11.

Despite compliance with the obligations, willingness and ability to purchase the property

on the part of plaintiff, the defendants, in violation of the agreement and with the intent to thwart
the agreement, sent Karterman to the sale-auction to buy the property directly for the defendants
in violation of the parties' agreements.
12.

Plaintiff, through its officers and shareholders, engaged in a course of discussion and

dispute with Karterman concerning the matter, asserting his threatened actions were not as
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agreed, that the corporation was obligated to purchase the property, that defendants were
obligated to purchase the property from the corporation at $1,000.00 per acre upon acquisition,
and defendants were intentionally interfering in the completion of the agreement. Approximately
80 acres were involved.
14.

A course of oral discussions and negotiations then took place with Karterman who was

in direct contact with Joseph Clark concerning the matter, and ultimately the parties entered into
an oral agreement whereby Pines Grazing Association, Inc., would agree to forbear from
attempting to purchase the land at the public sale and allow Karterman to submit unopposed bids
on behalf of Defendants. The parties agreed that as consideration for this forbearance, and in
recognition of the fact that defendants were interfering with the purchase of the land at public
sale by the plaintiff, breaching defendants' prior agreements, and attempting to prevent
compliance with the agreements, the defendants would, if defendants acquired the property at
public auction, pay Pines Grazing Association, Inc., damages for its forbearance, and same
would not prohibit plaintiff from pursuing defendants to enforce the Purchase and Sale
Agreement terms for additional damages.
15.

Defendants ratified these agreements later in 2005 by preparing and sending a check and

mutual release of all claims agreement to Plaintiff. The tendered release and amounts were not
as actually agreed, and plaintiff refused to accept same.
16.

Defendants did acquire the property at the public auction for $34,600.00. Except as

stated above, defendants have failed to and refuse to pay any damage amounts to plaintiff as
agreed.
17.

Defendants have breached their agreements with the plaintiff. Plaintiff is entitled to
SECOND AMENDED COMPLAINT
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recover from defendants, jointly and severally, all damages resulting from defendants' breach of
the agreements, in an amount to be proven at the time of trial or at the time judgment is
requested, together with prejudgement interest on said amounts from and after September 22,
2005 at 12% per annum pursuant to Idaho Code 28-22-104, with said sums to be held for the
benefit of the shareholders.
18.

Plaintiff is entitled to recover from defendants the reasonable attorney fees and court

costs incurred herein in an amount to be set by the court at the time of trial or at the time
judgment is requested, as provided by Idaho Code 12-120 and 12-121.
COUNT TWO
19.

Plaintiff repeats the allegations of paragraphs 1-18, as if set forth at length.

20.

Defendants would be unjustly enriched if allowed to acquire the property in question

without paying Plaintiff for same, as had been agreed.
21.

Plaintiff is entitled to recover the amount of the difference between the agreed purchase

price of the property at $1000 per acre and the price paid by defendants at the public sale, or such
other amount unjustly enriching Defendants, together with prejudgement interest on said
amounts from and after September 22,2005 at 12% per annum pursuant to Idaho Code 28-22104, with said sums to be held for the benefit of the shareholders.
COUNT THREE
22.

Plaintiff repeats the allegations of paragraphs 1-21 as if set forth at length.

23.

Plaintiff reasonably relied upon the actions and representations of Defendants in agreeing

to forebear from bidding at the auction and in not buying the land at auction. Plaintiff
reasonably changed its position in reliance upon the actions and representations of Defendants,
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and sustained damages or losses as a result.
24.

Defendants are equitably estopped or promissorily estopped from denying their

agreements, and Plaintiff is entitled to enforce the agreements against Defendants or to recover
its damages or losses from Defendants in an amount to be proven at the time of trial or at the
time judgment is requested, together with prejudgement interest on said amounts from and after
September 22,2005 at 12% per annum pursuant to Idaho Code 28-22-104, with said sums to be
held for the benefit of the shareholders.

WHEREFORE, plaintiff prays the judgment, order and decree of this Court against
defendants, jointly and severally, as follows:
1.

For enforcement of the agreements against Defendants and/or for the recovery of damages

in an amount to be set at the time of trial or at the time judgment is requested, together with
interest on said amount at 12% per annum from and after September 22,2005 until paid in full;
2.

Alternatively, for amounts representing unjust enrichment of defendants, in an amount to

be set at the time of trial or at the time judgment is requested, together with interest on said
amount at 12% per annum from and after September 22, 2005 until paid in full;
3.

For costs of court and disbursements incurred herein;

4.

For plaintiff's attorney fees in an amount to be set by the court at the time of trial or at the

time judgment is requested pursuant to Idaho Code 12-120 and 12-121;
5.

For such other and further relief as the court deems just and equitable.
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Dated this _-=-(-,-1__ day

Of¥-

,2007.

DEMAND FOR JURY TRIAL
Plaintiff demands trial by jury of not less than twelve(12) persons as to all issues triable to a jury.
Dated this

II

day of

Sept:

,2007_

1
/

~P
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I

CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the State of Idaho, resident of and
with my office in Challis and Idaho Falls, Idaho; that on the

1L day Of_S=-...;C=,?pI-"-"'t.=-'._ _ ______

2007 I caused a true and correct copy of the foregoing SECOND AMENDED COMPLAINT
to be served upon the following persons at the addresses below their names either by depositing
said document in the United States mail with the correct postage thereon or by hand delivering or
by transmitting by facsimile as set forth below.

CYNTHIA J WOOLLEY
KIRSTIN K DUTCHER
LAW OFFICES OF CYNTHIA J WOOLLEY
PO BOX 6999
180 FIRST STREET WEST SUITE 107
KETCHUM ID 83340
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[X] Mail
[ ] Hand Delivery
[X] Facsimile
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lUrpJ, BBlIlvI<EB
.
"

CYNTHIA J. WOOLLEY, ISB #6018
cynthia@ketchumidaholaw.com
KIRSTIN K. DUTCHER, ISB #6762
kirstin@ketchumidaholaw.com
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC
P.O. BOX 6999
180 First St. West, Suite 107
Ketchum, ID 83340
(208) 725-5356
Fax: (208) 725-5569
Attorneys for Defendants/Counterclairnants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

PINES GRAZING ASSOCIATION, INC.,
An Idaho Corporation, acting through its
statutory trustees,
Plaintiff/Counterdefendant
vs.
FLYING JOSEPH RANCH, L.L.e., An
Idaho Limited Liability company;
J.e. INVESTMENTS, a foreign Corporation
or other entity,
Defendants/Counterclaimants.

Case No.: CV-2007 - 50

DEFENDANTS FLYING JOSEPH
RANCH, LLC AND J.C.
INVESTMENTS, INC.'S ANSWER TO
SECOND AMENDED COMPLAINT
AND
COUNTERCLAIM

Fee Category: J8b
Filing Fee: $14.00
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COME NOW Defendants Flying Joseph Ranch, L.L.C. and J.C. Investments, Inc. by and
through their counsel of record, Cynthia J. Woolley and Kirstin K. Dutcher of the Law Offices
of Cynthia J. Woolley, and hereby answer Plaintiff Pine Grazing Association, Inc.'s unverified
Second Amended Complaint as follows.
GENERAL DENIAL

Defendants generally deny the allegations in the Second Amended Complaint. Each and
every allegation not specifically and expressly admitted is denied. Defendants answer each
numbered paragraph in the Second Amended Complaint as follows:
1.

Defendants deny that Plaintiff is an Idaho corporation. On information and belief,
Plaintiff is a dissolved Idaho non-profit corporation. Defendants lack sufficient
information to either admit or deny the remaining allegations of Paragraph 1 and
on that basis they are denied.

2.

Admitted.

3.

Admitted.

4.

Denied. Joseph Clark resides in Seattle, Washington. He is the manager/member
of Flying Joseph Ranch, LLC and is the sole shareholder of J.C. Investments, Inc.

5.

Admitted.

6.

Admitted.

7.

Admitted.

8.

Defendants admit that certain acreage which had been used by Pines Grazing
Association was owned by Lemhi County (the "Lemhi County Parcels"). Plaintiff
promised to acquire the Lemhi County Parcels directly from Lemhi County and
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Defendants promised to pay Plaintiff $1,000 per acre for the Lemhi County
Parcels on the condition that Plaintiff acquire them, which Plaintiff never did.
The remaining allegations of Paragraph 8 are denied.
9.

Defendants admit that the Lemhi County Parcels were sold at a public auction on
or about August 22,2005. Defendants do not have sufficient information to either
admit or deny the remaining allegations of paragraph 9 and on that basis deny
them.

10.

Defendants admit that Plaintiff was present at the property sale on August 22,
2005. The remaining allegations of paragraph 10 are denied.

11.

Defendants admit that Defendant Flying Joseph Ranch, LLC sent Karterman to
the auction to buy the Lemhi County Parcels directly for Defendant Flying Joseph
Ranch, LLC. All other allegations of Paragraph 11 are denied.

12.

Defendants admit that the Lemhi County Parcels consisted of approximately 80
acres and that Plaintiff and Karterman engaged in a course of discussion and
dispute. All other allegations of Paragraph 12 are denied.

13.

No paragraph numbered 13 appears in the Second Amended Complaint and on
that basis it is denied.

14.

Defendants admit that a course of oral discussions and negotiations then took
place with Karterman who was in contact with Joseph Clark by telephone
concerning the matter and that the parties entered into an alleged oral agreement
whereby Pines Grazing Association, Inc. would agree to forbear form attempting
to purchase the land at the public sale and allow Karterman to submit bids on

DEFENDANTS FLYING JOSEPH RANCH, LLC AND J.C. INVESTMENTS, INC.'S
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behalf of Defendant Flying Joseph Ranch, LLC unopposed by Plaintiff. The
remaining allegations of Paragraph 14 are denied.
15.

Defendants admit that Defendant Flying Joseph Ranch, LLC sent a release of
claims to Plaintiff and Plaintiff refused to accept the release. All other allegations
in paragraph 15 are denied.

16.

Defendants admit that Defendant Flying Joseph Ranch, LLC acquired the
property at public auction for $35,012.00. All other allegations of Paragraph 16
are denied.

17.

Denied.

18.

Denied.

19.

In answering Paragraph 19, the Defendants incorporate by reference their answers
to Paragraphs 1 through 18 above.

20.

Denied.

21.

Denied.

22.

In answering Paragraph 22, the Defendants incorporate by reference their answers
to Paragraphs 1 through 21 above.

23.

Denied.

24.

Denied.
FIRST AFFIRMATIVE DEFENSE

Defendants allege that each and every Cause of Action contained in Plaintiffs Second
Amended Complaint fails to state a Cause of Action.
DEFENDANTS FLYING JOSEPH RANCH, LLC AND J.C. INVESTMENTS, INC.'S
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SECOND AFFIRMATIVE DEFENSE

Defendants allege that the Plaintiff breached its contract with Defendants and that by
reason of the breach of contract, Defendants have been excused of their duties to perfonn all
obligations set forth in the contract.
THIRD AFFIRMATIVE DEFENSE

Defendants allege that they have suffered damage by reason of the Plaintiffs conduct;
and that Defendants have the right of offset if any amount of money is owed to Plaintiff or due
Plaintiff by way of damage.
FOURTH AFFIRMATIVE DEFENSE

Defendants are infonned and believe and therefore allege that the damages referred to in
the Second Amended Complaint by the Plaintiff were proximately caused by the Plaintiff and/or
others affiliated in any manner with the Plaintiff in that at all times relevant, the Plaintiff failed to
exercise for Plaintiffs own protection the proper care and precautions which prudent persons
under the same and similar circumstances would have exercised, and that if the Defendants
committed any wrongful act, which Defendants deny, the conduct of the Plaintiff and/or entities
or persons associated in any manner with the Plaintiff contributed to the happenings of the
Plaintiffs alleged damages.
FIFTH AFFIRMATIVE DEFENSE

Defendants are infonned and believe and therefore allege that the Plaintiff has failed to
mitigate and lessen damages, if any it sustained, as required by law, and is barred from recovery
by reason of same against the Defendants.
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SIXTH AFFIRMATIVE DEFENSE

Defendants are informed and believe and on that information and belief allege, that
Plaintiff was engaged in conduct that constitutes a waiver of Plaintiffs rights under the contract
alleged in the Second Amended Complaint. By reason of that waiver, Defendants are excused
from further performance of the obligations under the alleged contract.
SEVENTH AFFIRMATIVE DEFENSE

Defendants allege that Plaintiffs actions constituted a full release and waiver by Plaintiff
of any and all claims which Plaintiff may have against Defendants.
EIGHTH AFFIRMATIVE DEFENSE

Plaintiff has failed to plead an enforceable contract.
NINTH AFFIRMATIVE DEFENSE

Defendants are informed and believe and therefore allege that the contract in question, if
any, was modified by the parties, and that the Plaintiff is barred from recovery on the unmodified
original contract, if any, by reason of that modification.
TENTH AFFIRMATIVE DEFENSE

Defendants are informed and believe and therefore allege that a new contract was
substituted in place of the original contract, if any, and that the Plaintiff is barred from recovery
on the original contract, if any.
ELEVENTH AFFIRMATIVE DEFENSE

Defendants are informed and believe and therefore allege that if there presently exists or
ever existed, any or all of the alleged rights, claims or obligations which the Plaintiff seeks by
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way of its Second Amended Complaint, those claims or obligations are unenforceable because of
mutual mistake.
TWELFTH AFFIRMATIVE DEFENSE
The causes of action are unenforceable under the Statute of Frauds.
THIRTEENTH AFFIRMATIVE DEFENSE
Defendants allege that the Plaintiff and each and every purported Cause of Action in the
Second Amended Complaint is barred as a result of a failure of consideration.
FOURTEENTH AFFIRMATIVE DEFENSE
Defendants are informed and believe and on that information and belief allege that the
contract alleged in the Second Amended Complaint, if any, has been substantially and/or
partially performed, and as such, is subject to divisibility.
FIFTEENTH AFFIRMATIVE DEFENSE
Defendants allege that the Plaintiff, and each and every Cause of Action contained in the
Second Amended Complaint, is barred by reason of acts, omissions, representations and courses
of conduct by Plaintiff by which Defendants were led to rely to Defendants' detriment, thereby
barring, under the doctrine of equitable estoppel, any Causes of Action asserted by the Plaintiff
SIXTEENTH AFFIRMATIVE DEFENSE
Defendants allege that performance by Defendants of certain acts was contingent on a
condition precedent which was never satisfied which relieved any alleged obligation by
Defendants to perform those acts.
SEVENTEENTH AFFIRMATIVE DEFENSE
Plaintiff has been paid for the real property at issue in this matter.
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EIGHTEENTH AFFIRMATIVE DEFENSE
Defendants allege that to the extent the Plaintiff seeks equitable relief, Plaintiffs
inequitable conduct constitutes unclean hands and therefore bars the granting of relief to
Plaintiff.
NINETEENTH AFFIRMATIVE DEFENSE
Defendants allege that the Plaintiff and each and every purported Cause of Action in the
Second Amended Complaint is barred because Plaintiff has engaged in acts and courses of
conduct which rendered Plaintiff in pari delicto.
TWENTIETH AFFIRMATIVE DEFENSE
The causes of action are unenforceable under Idaho Code Section 5-204 because
Plaintiffs never held title to property in dispute.

TWENTY-FIRST AFFIRMATNE DEFENSE
Defendants are informed and believe and therefore allege that the matters complained of
in the Second Amended Complaint were proximately caused, in whole or in part, by the acts or
omissions of a third party or parties. Accordingly, the liability of the responsible parties, named
or unnamed, should be apportioned according to their respective degrees of fault or other legal
responsibility, and the liability, if any, of the Defendants should be reduced accordingly.

TWENTY-SECOND AFFIRMATIVE DEFENSE
Defendants are informed and believe and therefore allege that if there presently exists or
ever existed, any or all of the alleged rights, claims or obligations which the Plaintiff seeks by
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way of its Second Amended Complaint, those claims or obligations are unenforceable because
the written agreement is not fully integrated.

TWENTY-THIRD AFFIRMATIVE DEFENSE
Defendants are informed and believe and therefore allege that if there presently exist or
ever existed, any or all of the alleged rights, claims or obligations which the Plaintiff states by
way of its Second Amended Complaint, those claims or obligations are unenforceable because
the Plaintiff assumed the risk involved in the transaction.
TWENTY-FOURTH AFFIRMATIVE DEFENSE
Defendants are informed and believe and therefore allege that if there presently exist or
ever existed, any or all of the alleged rights, claims or obligations which Plaintiff seeks by way
of its Second Amended Complaint, each and every cause of action in the Second Amended
Complaint is barred by laches.

TWENTY-FIFTH AFFIRMATIVE DEFENSE
Plaintiff s contract claims are barred because one or more of the promises is impossible
to perform.
TWENTY-SIXTH AFFIRMATIVE DEFENSE
Plaintiff s contract claims are barred because the contract alleged is illegal.

TWENTY-SEVENTH AFFIRMATIVE DEFENSE
Plaintiff s contract claims are barred because the alleged contract to forbear from bidding
at the public auction resulted from mistake, fraud, duress and/or undue influence.
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TWENTY-EIGHTH AFFIRMATIVE DEFENSE
Defendants reserve the right to assert additional affinnative defenses

In

the event

discovery indicates that additional affinnative defenses would be appropriate.
Wherefore, Defendants request that:
1.

Plaintiff takes nothing by this action;

2.

A judgment of dismissal be entered in favor of Defendants;

3.

Defendants be awarded their attorney fees and costs of suit incurred; and

4.

Defendants be awarded such other and further relief as the Court considers just
and proper.
COUNTERCLAIM

Defendants and Counterc1aimants Flying Joseph Ranch, LLC, and J.C. Investments, Inc.
(hereinafter collectively referred to as "Counterclaimants") by way of counterclaim, complain
and

allege

against

Pines

Grazing

Association,

Inc.

(hereinafter

referred

to

as

"Counterdefendant") as follows:
Parties

1.

Defendant and Counterclaimant Flying Joseph Ranch, LLC is an Idaho Limited

Liability Company with its registered agent in Blaine County, State of Idaho.
2.

Defendant and Counterclaimant J.C. Investments, Inc. is a foreign Corporation

with its registered agent in King, County, State of Washington.
3.

Upon infonnation and belief, Plaintiff and Counterdefendant Pines Grazing

Association, Inc. ("Pines Grazing") is a dissolved Idaho nonprofit corporation with its principal
place of business in Custer County, State of Idaho.

DEFENDANTS FLYING JOSEPH RANCH, LLC AND J.C. INVESTMENTS, INC.'S
ANSWER TO SECOND AMENDED COMPLAINT AND COUNTERCLAIM-

-33-

4.

Counterdefendant at all times material to this dispute has acted and continues to

act through Ben Yates, Judd Whitworth and Stephen Bachman, its statutory trustees and former
officers and/or directors.
The Purchase and Sale of Pines Ranch
5.

Prior to April 15,2005, Counterdefendant was the owner of real property located

in Lemhi and Custer Counties, State of Idaho known as "Pines Ranch."
6.

Counterdefendant, prior to February 2005, hired Mark Brown of Pioneer

Associates, as its realtor to list Pines Ranch for sale.
7.

Mark Brown, with Counterdefendant's knowledge and consent, marketed Pines

Ranch for sale and advertised the property's acreage to be "4,000 +- deeded acres."
8.

In February, 2005, Counterclaimant J. C. Investments "and or assigns" entered

into a Real Estate Purchase and Sale Agreement for the purchase of the real property known as
Pines Ranch from Counterdefendant ("Purchase and Sale Agreement").
9.

The Purchase and Sale Agreement consists of the original Purchase and Sale

Agreement, Addendum #1, Addendum #2, Counteroffer #1, Counteroffer #2, and Contingency
Releases dated March 19, 2005 and April 4, 2005. A copy of the complete executed Purchase
and Sale Agreement is attached as Exhibit A and is incorporated herein by reference.
10.

The parties subsequently executed a "clean copy" of the Purchase and Sale

Agreement not to replace the original Purchase and Sale Agreement but to serve as clean, legible
copies.

A complete executed copy of the "clean copy" is attached as Exhibit B and is

incorporated herein by reference.
11.

Counteroffer #1 was never executed by Buyer.

12.

At the time of execution of the Purchase and Sale Agreement, Counterclaimant
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believed Pines Ranch to be approximately 4,000 acres.
13.

Pursuant to the Purchase and Sale Agreement, the parties agreed that the metes

and bounds legal description of Pines Ranch would be determined in escrow.
14.

The parties agreed that the exact number of acres to be purchased and sold would

be determined in escrow.
15.

Pursuant to the Purchase and Sale Agreement, the parties initially agreed that the

purchase and sale would close on or before April 29, 2005. Pursuant to Counteroffer #2, that
date was changed to June 1, 2005.
16.

Pursuant to Addendum #1, paragraph 5, the parties agreed that "The Pines Ranch

is thought to be 4,000+-. Buyer to pay $1,000 per acre. If the survey comes out over 4,000 acres
then the buyer shall pay the amount of $1,000 over the 4,000 acre number. If the number of
acres is under 4,000 acres then the seller will reduce the sales price by $1,000 per acre. The
amount of interest on the mortgage shall be adjusted accordingly as to the final number of acres
being purchased."
17.

Pursuant to Addendum # 1, paragraph 12, the parties agreed that "The buyer

agrees to assume the outstanding balance on the two new pivots. The amount is $185,000."
18.

Addendum #1 at paragraph 3 provides that "Seller agrees to have the Pines Ranch

surveyed and have all exterior property comers staked in the spring of 2005. Seller shall supply
the buyer with a copy of the survey. Seller agrees to pay all cost of the survey."
19.

The Purchase and Sale Agreement at page 4 provided that Counterdefendant

would pay for a survey of the property.
20.

Pursuant to its obligation to survey of the property, Counterdefendant hired Jeff

Williams, Williams Land Surveying, to survey the Pines Ranch property.
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21.

Jeff Williams on April 12, 2005 wrote to Counterdefendant's realtor, Mark Brown

as follows: "The acreage on the Pahsimeroi property is 3749, and that is what lies south and
west of the historical Big Creek drainage (digitized from the USGS quadrangle map), and based
on the title information given to Wes Watson."
22.

On or about April 15, 2005 (the "Closing Date"), J.C. Investment's assIgn,

Defendant Flying Joseph Ranch, LLC purchased 3,832 acres of the real property known as Pines
Ranch from Counterdefendant for the contract sales price of$3,832,000.00.
The Lemhi County Parcels

23.

Subsequent to entering into the Purchase and Sale Agreement, Counterclaimant

learned that approximately 80 acres of what was known as Pines Ranch were not owned by
Counterdefendant; rather, those approximately 80 acres were owned by Lemhi County (hereafter
referred to as the "Lemhi County Parcels").
24.

The Lemhi County Parcels were an integral portion of Pines Ranch: they were (at

least in part) irrigated by Pines Ranch's irrigation system and regularly used by Pines Ranch in
its grazing operations.
25.

A material condition of Counterclaimants' decision to purchase Pines Ranch was

that the Lemhi County Parcels be included.
26.

Counterdefendant assured Counterclaimants that Counterdefendant had the ability

to acquire the Lemhi County Parcels directly from Lemhi County.
27.

Counterdefendant promised Counterclaimants that Counterdefendant would

acquire the Lemhi County Parcels.
28.

Implicit in that promise was that Counterdefendant would acquire the Lemhi

County Parcels at whatever price it took to acquire them.
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29.

Counterclaim ant promised Counterdefendant that after Counterdefendant acquired

the Lemhi County Parcels Counterclaimant Flying Joseph Ranch, LLC would purchase the
Parcels from Counterdefendant for $1,000 per acre.
30.

Addendum #1, paragraph 8 provides: "Seller agrees to continue negotiations with

the State ofIdaho on the purchase of approximately 80 acres on the north end of the ranch. This
land shall be part of the purchase and will be incorporated into the mortgage amount at the time
of purchase."
31.

On the Closing Date, Counterdefendant had not acquired the Lemhi County

Parcels from Lemhi County.
32.

On the Closing Date, Counterdefendant was unable to convey title to the Lemhi

County Parcels to Counterclaimants.
33.

As of the Closing Date, Counterdefendant represented that Judd Whitworth had a

contact at Lemhi County and that through his contact, he would be able to acquire the Lemhi
County Parcels directly from Lemhi County and then Counterdefendant would be able to deliver
the Lemhi County Parcels to Counterclaimant.
34.

On the Closing Date, the parties executed Addendum #2 to the Purchase and Sale

Agreement.
35.

Addendum #2 provides: Buyer and Seller agree that the Seller will continue

negotioations [sic] on the delivery of approximately seventy-two (72) deeded acres at the bottom
of the northern most pivot. Said negotiations are with Lemhi County. This shall be separate
from the closing scheduled for April 15, 2005 on the Pines Ranch. The purchase price shall be
one thousand dollars ($1,000.00) per acre at closing. Seller agrees to finalize the negotiations in
a timely manner."
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36.

Subsequent to the Closing Date, Counterdefendant infonned Counterc1aimants

that Lemhi County could not sell the Lemhi County Parcels directly to Counterdefendant
because Lemhi County had to put the Parcels up for public auction to sell them.
37.

The auction was to be held on August 22, 2005.

38.

At that point, Counterc1aimants were on notice that Counterdefendants were

unable to perfonn their obligation pursuant to the Purchase and Sale Agreement to acquire the
Lemhi County Parcels.
39.

Counterc1aimant Flying Joseph Ranch, LLC sent its agent, Scott Kartennan to the

public auction to purchase the Lemhi County Parcels.
40.

Counterdefendant was also present at the public auction.

41.

Counterdefendant then infonned Counterc1aimants that if Counterc1aimants bid

on the Parcels, Counterdefendant would bid against them.
42.

If the price at auction went above $1,000 per acre, Counterdefendant would not

have purchased the Lemhi County Parcels.
43.

Counterdefendant told Counterc1aimant that regardless of which party purchased

the Parcels, Counterdefendant still expected to be paid $1,000 per acre.
44.

Counterc1aimant pointed out that if both parties bid on the Parcels, the price

would be driven up to $1,000 per acre and Counterdefendant would receive nothing.
45.

As a direct result of the duress of Counterdefendant's threat to bid against

Counterc1aimant, Counterc1aimants orally offered Counterdefendant $20,000 not to bid against
them at the auction and not to seek payment for the Parcels from Counterc1aimant.
46.

Counterdefendant orally accepted Counterc1aimant's offer and did not bid for the

Lemhi County Parcels.
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47.

Counterclaim ant Flying Joseph Ranch, LLC purchased the Lemhi County Parcels

from Lemhi County at public auction for $35,012.00.
48.

Subsequently, consistent with its oral agreement at the Lemhi County auction,

Counterclaimants sent a release and settlement agreement to Counterdefendant providing that
CountercIaimant would pay Counterdefendant $20,000 in exchange for a release of all claims.
49.

Counterdefendant refused to sign the release.
The Grazing Lease

50.

Counterclaim ants and Counterdefendant agreed in Addendum #1, paragraph 11 to

the Purchase and Sale Agreement that "Buyer agrees to lease a portion of the ranch back to the
seller for the grazing season 2005 and 2006. The buyer agrees to lease the grass at a rate of
$15.00 per pair and $11 for a single. This least to be negotiated prior to closing."
51.

Pursuant to their obligations under the Purchase and Sale Agreement,

CountercIaimant Flying Joseph Ranch, LLC as Landlord and Counterdefendant as Tenant acting
through its president Ben Yates, entered into a Grazing Lease dated April 15,2005 (the "Grazing
Lease").
52.

A true and correct copy of the Grazing Lease is attached hereto and incorporated

herein as Exhibit "C."
53.

The term ofthe Grazing Lease was for the growing seasons of2005 and 2006.

54.

The Grazing Lease described the leased premises as located in the north end of

the Pines Ranch.
55.

The premises leased under the Grazing Lease included the land encompassed by

the Lemhi County Parcels.
56.

Paragraph 6 of Grazing Lease provides: "Tenant shall keep the premises, fences,

DEFENDANTS FLYING JOSEPH RANCH, LLC AND J.C. INVESTMENTS, INC.'S
ANSWER TO SECOND AMENDED COMPLAINT AND COUNTERCLAIM·

-39-

pivots, main line, and other improvements on the premises in good repair and condition, and in
as good repair and condition as received during the term of this Lease, ordinary wear and tear
excepted. "
57.

Paragraph 8 of the Grazing Lease provides in part that "Tenant shall pay all other

acquisition and maintenance, repair, diversion and other charges connected with the use of water
on the premises for whatever purpose or purposes."
58.

Paragraph 13 of the Grazing Lease provides: "All normal expenses incurred in

connection with the premises will be the responsibility of Tenant, including but not limited to
fence repair, pivot and main line repair, Tenant's employees, salt, mineral, power, trash removal,
veterinarian expenses, etc. of any kind or nature."
59.

Paragraph 16 of the Grazing Lease provides in part that "Tenant shall pay all

other acquisition and maintenance, repair, diversion and other charges connected with the use of
water on the premises for whatever purpose or purposes."
60.

At the expiration of the Grazing Lease, equipment including but not limited to

wells, pumps and pivots were not in good working order and required substantial repairs and
maintenance at Counterclaimants' expense.
FIRST CLAIM FOR RELIEF
Mutual Mistake-Lemhi County Parcels

61.

Counterclaimants repeat the allegations set forth above, incorporate them herein

by reference, and allege as follows:
62.

The agreement whereby Counterclaim ants would pay $1,000 per acre for the

Lemhi County Parcels after Counterc1aimant had acquired them directly from Lemhi County was
entered into under a mutual mistake of material fact as to the Counterdefendant's ability to
purchase the Parcels from Lemhi County privately.
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free exercise of Counterc1aimants' will, unlawfully caused Counterc1aimants agree to pay
Counterdefendant $20,000 to forbear from bidding on the Lemhi County Parcels.
73.

Counterc1aimants have no adequate remedy at law.

74.

The acts of duress committed by Counterdefendant against Counterc1aimants are

sufficient to render the agreement to pay Counterdefendant $20,000 void.
THIRD CLAIM FOR RELIEF
Quasi-Estoppel

75.

Counterc1aimants repeat the allegations set forth above, incorporate them herein

by reference, and allege as follows:
76.

Counterc1aimants needed the Lemhi County Parcels so that it could continue to

irrigate and use that land for grazing operations and to be able to perform its obligation to lease
that property under the terms of the Grazing Lease.
77.

Prior to the August 22, 2005 public auction, Counterdefendant agreed that it

would have no trouble acquiring the Lemhi County Parcels and, when it did, it would sell them
to Counterc1aimants for $1,000 per acre.
78.

In making that agreement, Counterdefendant assumed the risk of having to

acquire the Lemhi County Parcels from Lemhi County at a price higher than $1,000 per acre.
79.

On August 22,2005, just prior to the public auction, Counterdefendant announced

that it was planning to bid on the Lemhi County Parcels.
80.

Counterdefendant would not have acquired the Lemhi County Parcels if the

purchase price went above $1,000.
81.

By doing so, the Counterdefendant took a different position than its original

position; that is, it changed its promise to acquire the Lemhi County Parcels to a promise that it
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would acquire the Lemhi County Parcels so long as it could do so for $1,000 per acre or less.
82.

Under the duress of being bid against by Counterdefendant, Counterclaimant

offered $20,000 to Counterdefendant not to bid.
83.

Counterdefendant thereby gained an advantage and caused a disadvantage to the

Counterclaimants of at least $20,000 and by shifting the risk of having to pay more than $1,000
per acre to Counterc1aimants.
84.

Counterclaim ant was thereby induced to change positions.

85.

It would be unconscionable to permit the Counterdefendant to maintain an

inconsistent position from one it has already derived a benefit or acquiesced in.
86.

Counterdefendant should be estopped from claiming that it is owed any amount of

money for the Lemhi County Parcels.
87.

Counterdefendant should be estopped from claiming that it is owed $20,000 or

any other amount for its agreement not to bid at the public auction.
FOURTH CLAIM FOR RELIEF
Promissory Estoppel

88.

Counterclaimants repeat the allegations set forth above, incorporate them herein

by reference, and allege as follows:
89.

Counterdefendant agreed it would acquire the Lemhi County Parcels from Lemhi

County and sell them to Counterclaimants for $1,000 per acre.
90.

Implicit in that agreement was that Counterdefendant assumed the risk that the

price of the Lemhi County Parcels would be more than $1,000 per acre.
91.

Counterdefendant made that agreement because it understood that a material

condition of Counterclaimants' decision to purchase Pines Ranch was that it also acquire the
Lemhi County Parcels.
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92.

Counterdefendant knew that the land leased pursuant to the Grazing Lease

included the Lemhi County Parcels.
93.

After the Closing Date, Counterclaimants learned that Counterdefendant was

unable to acquire the Lemhi County Parcels directly from Lemhi County; instead, the County
could only sell the Parcels by public auction.
94.

Counterclaimants understood that there was a risk that someone other than

Counterdefendant might purchase the Lemhi County Parcels and/or the price for the Parcels at
auction would exceed $1,000.
95.

Counterclaimants sent Scott Karterman to bid at the public auction on the Lemhi

County Parcels.
96.

Counterdefendant was also present at the public auction and announced that it

would bid against Counterclaimants.
97.

Counterdefendant would not bid more than $1,000 per acre.

98.

Counterdefendant thereby expressly relinquished its risk of having to pay more

than $1,000 per acre for the Lemhi County Parcels. By that action, Counterdefendant breached
its contract with Counterclaimants and attempted to substitute a new contract.
99.

That alleged new contract was that Counterdefendant would refrain from bidding

at public auction and release any claims it may have for $1,000 payment per acre if
Counterclaimants paid it $20,000.
100.

Solely because of Counterdefendants' threat to bid against them and thereby drive

the price above $1,000 per acre, Counterclaimants agreed.
101.

Counterdefendant concealed the fact that it would sue Counterclaimants for the

difference between what Counterclaimants purchased the property for and $1,000 per acre (so
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long as the price at auction was less than $1,000).
102.

Counterdefendant continued to use the Lemhi County Parcels for the grazing

seasons of 2005 and 2006.
103.

Only after that lease expired, did Counterdefendant sue Counterclaimants

claiming that it was still owed payment for the Lemhi County Parcels.
104.

Accordingly, Counterdefendant falsely represented or concealed a material fact

with actual or constructive knowledge ofthe truth.
105.

Counterclaimants did not know or could not know the truth.

106.

The false representation or concealment was made with the intent that it be relied

107.

Counterc1aimants did in fact rely to their detriment.

108.

Counterclaimants justifiably relied upon the representations and concealment of

on.

Counterdefendant in such a manner that injustice can be avoided only by cancellation of the
agreement to purchase the Lemhi County Parcels and the agreement to pay $20,000 to not bid
and restoring the parties to the status quo ante.

FIFTH CLAIM FOR RELIEF
Unjust EnrichmentlMutual Mistake - Note

109.

Counterclaimants repeat the allegations set forth above, incorporate them herein

by reference, and allege as follows:
110.

Counterclaimant Flying Joseph Ranch, LLC paid Counterdefendant $1,000 per

acre for Pines Ranch.
111.

Counterclaimant also paid Counterdefendant's debt on the two new pivots.

112.

Pursuant to the Purchase and Sale Agreement, Addendum #1, paragraph 12, the
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parties agreed that "The buyer agrees to assume the outstanding balance on the two new pivots.
The amount is $185,000."
113.

Paragraph 12 of Addendum #1 was a material term of the Purchase and Sale

Agreement.
114.

Counterc1aimants paid Counterdefendant for the promises set forth in the above

paragraphs as part of its purchase price.
115.

Both parties mistakenly believed that the note on the pivots was assumable.

116.

The Counterc1aimant and Counterdefendant attempted to assume the outstanding

balance on the two new pivots.
117.

The financing company refused to permit Counterc1aimant to assume the

outstanding balance.
118.

As a result, Counterc1aimant was forced to pay the Counterdefendant's loan of

$183,000.
119.

On or about March 9, 2006, Counterc1aimant paid $134,862.21 to the First

National Bank of Omaha to pay the note on behalf of Counterdefendant.
120.

If Counterc1aimant did not pay the note, on information and belief, the pivots

would have been repossessed.
121.

Because Counterc1aimant was forced to pay off the loan, it was unable to use that

money for other purposes.
122.

Counterc1aimant has no adequate remedy at law.

123.

Because Counterdefendant accepted payment for the option to assume the loan,

and because that loan was not assumable, Counterdefendant has been enriched unjustly and in an
amount to be determined at trial.
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124.

Counterclaimant has lost the profits he could have otherwise earned on the

$134,862.21 less the interest Counterclaim ant would have paid on the note had it been
assumable.
125.

The Court should restore to Counterclaimant its lost profits.
SIXTH CLAIM FOR RELIEF
Breach of the Grazing Lease

126.

Counterclaimants repeat the allegations set forth above, incorporate them herein

by reference, and allege as follows:
127.

Counterclaimant, Flying Joseph Ranch, LLC and Counterdefendant executed the

Grazing Lease on April 15, 2005.
128.

Counterclaimant has performed, or at all times has been ready and willing to

perform, all conditions to be performed on Counterclaimant's part pursuant to the Grazing Lease.
129.

Counterdefendant materially breached the Grazing Lease in that it failed to

perform all of its obligations set forth in the lease including but not limited to, repair
maintenance in good working order of all wells, pivots, pumps and irrigation mainline.
130.

As a proximate result of Counterdefendant's conduct as alleged above,

Counterclaim ants have suffered damages in an amount to be determined at trial and which
exceeds the jurisdictional minimum of this court.
SEVENTH CLAIM FOR RELIEF
Breach of the Covenant of Good Faith and Fair Dealing

131.

Counterclaimants repeat the allegations set forth above, incorporate them herein

by reference, and allege as follows:
132.

Implicit in the Purchase and Sale Agreement, the agreement to not bid at public

auction, and the Grazing Lease between Counterclaimants and Counterdefendant is a covenant of
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good faith and fair dealing that protects Counterclaimants' rights to receive the benefits of the
agreements.
133.

Counterdefendant's actions, including failing to fulfill its responsibilities

delineated in its contracts with Counterclaimants, and by, among other things, failing to deliver
the Lemhi County Parcels,

failing to inform Counterclaimants that it would sue

Counterclaimants even if it paid them $20,000 not to bid, failing to inform Counterclaimants that
it was planning to sue while it used the Lemhi County Parcels pursuant to the Grazing Lease for
two growing seasons, and failing to maintain the equipment in good working order.
134.

As a proximate result of Counterdefendant's conduct as alleged above,

Counterclaimants have been damaged in an amount to be determined at trial and which exceeds
the jurisdictional minimum of this court.
ATTORNEY'S FEES

135.

Counterclaimants have been forced to retain attorneys and incur attorney fees to

prosecute their counterclaims. Counterc1aimants are entitled to recover their reasonable costs
and attorneys fees incurred in this matter pursuant to the Purchase and Sale Agreement, the
Grazing Lease, Rule 54 LR.C.P. and Idaho Code § 12-120 and §12-121, and/or other applicable
law.
JURY DEMAND
Counterc1aimants hereby demand a trial by jury.
PRAYER

WHEREFORE, Counterclaimants respectfully ask his Court:
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1. For an award of damages including lost profits against Counterdefendant in an
amount to be proven at trial;
2. For restitution for the amount Counterdefendant has been unjustly enriched;
3. For a judgment that the agreement to pay Counterdefendant $1,000 per acre for the
Lemhi County Parcels is cancelled, void and of no further effect;
4. For a judgment that the agreement to pay Counterdefendant $20,000 to forbear from
bidding for the Lemhi County Parcels is cancelled, void and of no further effect;
5. For costs of suit and attorneys' fees;
6. For prejudgment and post judgment interest; and
7. For any other relief that is just and proper.
DATED: October 1, 2007

LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC
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STATE OF WASHINGTON
County of

)
) ss.
)

JOSEPH CLARK, being first duly sworn, deposes and says:
I am a member or officer of the Counterclaimants herein; I have read the foregoing
Counterclaim and know the contents thereof and that the facts therein stated are true to the best
of my knowledge, information and belief.

SUBSCRIBED AND SWORN to October 1, 200

Notary Pub c in and for the tate 0 Washington,
.
residing at S~,
My Commission expires -.J~ Z3. loll
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on October 1, 2007, I served a true and correct copy of the
within and foregoing document upon the attomey(s) named below in the manner noted:
Curt R. Thomsen, Esq.
THOMSEN STEPHENS LAW OFFICES, PLLC
2635 Channing Way
Idaho Falls, ID 83404
Fax (208) 522-1277

/

THOMSEN STEPHENS LAW OFFICES, PLLC
P.O. Box 600
Challis, ID 83226
Fax (208) 879-6672
By depositing copies of the same in the United States Mail, postage prepaid, at the
post office at Ketchum, Idaho.
By hand delivering copies of the same to the office of the attomey(s) at his/her
offices.
By telecopying copies of same to said attomey(s) at the telecopier nurnberls listed
above.

LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC
,,-,j"'--'-'--"\

/'

/'

/'

ts/Counterclaimants
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IReal Estate Purchase And Sale Agreement
I

Four Millio,... Doilars

Purchase Price $ 4,000,000.00
~nd

Buyer:

J.e. Inv8ltm.nts

Seller-

Pines Grazing Ae/ICciation

"

or assigns

Property Address: Plnea Ranch, Pahsimeroi Valley
Legal Description: Mete$ and bounds description to b. determined in escrow
:

NA

City:

County: Cust:erlLemni

State: Idaho

Buyer hereby oHers to purchase the above d.. elibed Property on the following terms and conditions:

Tonne

c£'"

Tn. purchas.e price is payable as follows:

$ 2.1500.000.00
$0.00

Cash, cashier's check, loan procHds, or certified funds at closing. incllJdi~ E:arnest Money
Seller Finanolng - See Financing ContIngency ·Other Financing Term."
Other - See Financing Contingency "Other Financing Terms"

$ 4.000,000.00

Total Purchase Price - Not Including closing ccst~

$ 1,500,000.00

Earnest Money $ 100,000.00
I
Evidenced By:
To be Held By:
[2l Personal Check
Listing Broker

o C.-shier's Check
o Promluory Note

I

o

r81 Tit!e Company
Earne1Jt Money to b. depoSited in a trust account upon written acceptance of this Ag:-eement by all partin.

.

Time: 5:00 p.m.

Closing Data: A;::rll 29.2005
Possession Date: [2J On CIQsing date OR

o Other:

Responsible Closing Broker I Office:
Pioneer As$ociates
Responsible Closing Agency I Title Co; AmeriTitie

New Construction al' Recent Improvements:
If "YES", see Standard Terms, pa~raph 6, of this Agreement.

Yes

0

NO[gj

C8J

I2J

lnap.ction Contingency
Yes
No
1) This Q1'fer is contingent upon Buyer's acceptance of the condition of tn. Property, subject to paragraph 7. below.
If Buyer dOH not object to the condition 01 the Property in writing on or hafors _
(Minspection contingency

a.

2)
I

I

3)

I

4)

5)
6)

pQriod"), pursuant to paragraph
below, this inspectio.'l eontingency shall be deem~d r.laased.
Buyer shall have the right to. and is strongly advl!ed to, conduct inspectlcns, telJt\;, surveys and other studies
("Inspections") at Buyer's sole cost to O()r.firm all information provided to Buyer, and to thoroughly inspect the
Property.
Square footage verification: Buyer Is aware that any referen~ to th'e square footage of tM Property or its
improvaments is approximate. Altam.tlv. methods of measurement and calculation may vary significantly. If
square footage II rn.t'erisl to the Buyer, Boyar must verify same during the inspection period.
Water Rights veriflcatJon: It is strongly advised that the Buyer contact a know1ed<deable attomey of the Buyers
choice. experienced in water law, to advise the Buyer of th~ validity, quality, and quantity of any water right
acquired 'Nith real estate described in this Ag'Mm.nt. Buyer must verify same during the lnspectior. period.
Buyer to MI8d own professionals with aptlropriete qualifications to conduct air inspection. Ind verifications.
Seifer sna!1 provide rUlon.ble atccess for such Inspections; Buyer shalf indlmnify Seifer and nold Seller
harmless from all injury, 10$$ or liability regarding Such inspections.

Document '# MS.l 03-05

euyer'~

O.rte of Document: 02/1 ~~

Buyer's InitlaIS~~~~st~~;e:.

Inlti_,&

V....,;cn 3,:)' C<Vl~
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I
;

Other Remarks:

o Selling Broker

Offer Expires On: Date: 0211812005

!

One Hundred Thousand Ooilars

e2/1::/20C5

Hl: 86

PAGE

PIONEER ASS:':IATES

2€lSnS6278
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r

: Ins:podion COI'lCins-ency • Continued

: 7) THIS INSPECTION CONTINGENCY MAY NOT BE USED BY BUYER TO OBJECT TO ANY MATTER OTHER
I
THAN A MATERIAL CONDITION OR DEFECT UNKNOWN TO BUYER AT THE TIME THIS AGREEMENT WAS
SIGI\ED.
8) If 81.:yer Objects to the condition of the Property. Buyer shall, prior to the expiration of the Inspec!ion contingency
period, give one of the folfowins written notices to Seller: .
A. Notice of the previously unknown m~terial condition(s) and/or derect(,t) to which Buyer objects and declaring
tf":is Agreement null ard void, in which case ~~ Earnest Money shall be refunded to Buyer (less aoy unpaid
expenses incurred on behalf of Buyer pursuant to the ·COSt$ To Se Paid By" section): or
8. Notice of the previously unknO'WT1 m3wrfal oondition(s) andlor defect(s) to which Buyer objects and Buyer's
de$ired remedy shall be set forth on e Contingency Release form, in which ~se this Agreement shall remain in
effect, subject to tub-j:)aragraph C, below.
C. Upon receipt of notice under paragraph 8, above, &!Iier $hall have _
business days to give Buyer written
notice (by signing the Buyer's Contingency Release form) that Seller will correct SUCh condltion(s) and/or
defact(!} prior to c/o$inQ. If Seller does not sign the &yar's Contingency Release form, Buyer may, within_
business days following Seifer's notice period, lbov., release the contingency In writing, or this Agreement shall
be null and voId, in which case the Earnest Money shall be refunded to Buyer (less any unpaid expenses
incurred on behalf of Buyer pursuant to the ·Costs To Se Paid By" section). Buyers closing of tt"le transaction
Ihall constitute acceptance of the condition of the Property, unless otherwise stated in writing sJgned by both
parties.
Lead·Based Paint Dlscloeur. I Contingency The subject Prop~ is 'T~et Housing" (built prior to 1978)
regarding lead-based paint and/or lead-based paint hazards: Yes I2:Q No U. If "YeS", Buyer shall ce provided with
Seller's complete<J and signed "Disclosure of Information and Acknowledgement Lead-Based Paint 8M lor LeadBased Paint Hazards" ("DiscloliuraW) and a copy of the pamphlet "Protect Your Family From Lead in Your Home"
Pamphlet"} no later th_n ~ bUsiness cays following acceptance of this Agr.ement by both parties, and one of the
foUowing boxes must be checked:
Buyer shall have the unconditional right to cancel thi$ Agreement upon receipt 01 Seiler's Disclosure and
Pamphlet and shalf be allowed not less than ten (10) days after receipt of these documents to conduct an inspection
for lead-based paint hazarde. Should Buyer elect to conduct a lead-based paint inspection following Buyer's receipt
of the Disclosure and Pamphlet, a "Lead-S_Md Paint Inspection Contingency Addendum" shall be attached hereto;

,("
Io
l

OR

~ Buyer hereby acknowledges receIpt of the Disclosure and Pamphlet and hereby waives the right to conduct a
lead-b:!lA8d pair.t inspection.

Y.sONO~

FJnancing Contingency
This offer is contingent upon Buyer ~uring the followfng financing:
Assume Existing Loan: 0
New Loan:
0
Type of Loan:
Con\', 0
Amount:
S
Maximum % Rate:

Years:

Maximum Points:

FHA

Fixed Rate
InstitJtional Lender

0
0
0

VA
Adj. Rate
PriVIa~ Lender

0
00

BI,.'Y.r agrees to make a best effort to obtain such financing and to make written application to the lender within _
busine$s days after acceptanoe of this A;rHm.nt by both partIes.
Property must appraiH at no less than the pureh.se price.
D Preliminary Approval: Buyer shall. on or before _
. provide Seller with a letter from Buyer's lender evidencing prelimin~ry approval of Buyer's ability to ~ullify for the
loar. amount and terms set fQrth abov., eubject only to ~uch reasonable and customary conditions as the lender
typiC2lly impose! on sllch preliminary apprcval (etters.
If Suyer has not released this c:ontlngency in writing on or before _ _
this Agreement shall terminate and the Earnest Money shall bQ refunded to 6uyer (less any unpaid eXpeO$H
Incurred on behalf of Buyer pursuant to the 'costs To ~ Fald By" $E!ction of this Agreement).

'1

o
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! Sale of Buyer's Property Contingency

~ ThIs offer is contingent on the closIng of a

PIONEER ASSOCIATES

YeSONC~
sale of Buyer's pro;:erty Iccated at:
Phone:

L.isted with:
Listing Agent:
If Buyer has not released this contingency in writing on or before

-

t hi. Asreement shaff !arminaa and the Earnest Money shall be refunded to Buyer (liisa any unpaid expenses
incurred on behalf of 8uyer pursuant to the "Costs To 8e Paid By" sectior of this Agreement).

I Saller's Right to AGcehtrate Buyer's Contingency Releases

0

I2$J

Yes
No
Should Seller recalVI) another acceptable offer to purchase, prior to Buyer's contingenc'ies being released. S6114!r
SMIII give &yer writttn notice of such new offtr. In tn. event the Buyer doe! ('lOt release all contingencies in writing
wttnin _ business days after the receipt of such notice then this Agreement shall terminate and the Earnest Mon.y
shall be retumed to euyer (less any unpaid expenses incurred on behalf of Buyer pursuant to the 'Costs To ee Paid
By· ~clion of this AgreerTlent). In the event the Buyer do•• rillue the contingencies, the euyer shall proceed to
purchase the Property under the remaining terms and conditions of this Agreement, notvvithstandlng that the terms of
the new offer may be more or less favorable.

Yes

~

No

0

See Addendum(s)

0

i 1) Buyer to have 30 days from mutual written acceptance as a due diligAnoe period to investigate the title report.
l wJter rights and otl1.r Ii.ms pertinent to the ranch purchase,. If the bi./Yer finds the s~id items agreeable then he

I Will remove all contingencies in writing and earnest monies in the amount of $100,000.00 shall become

nonrefundable and the closing flhaJl take place on April 29. 2005. If the buyer does not feel comfortable with his
then this agreement shall become null and void and all deposits shall be refunded to the buyer.

finding~

If Buyer has not released this I these contingency(ies) in writing on or before
30 days from mutual written 4!oceptance
. this Agreem.nt shalf terminllte and the Eam&at Money shall be refunded to Buyer (less an), unpaid expenses
incurred on behalf of Buyer ~ursuant to the "Costs To Be Paid ey' section of this Agreement),
Additional Tarms

Yes

[gJ

No

0

See Addendum(s)

[8]

See attached addendum #",

I

I
'I
~------------------------------------------------------~
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\ In~luded Items (In addition to Stancaid Terms. oaragraph 4)
All water rlghts which run with the property. All irrigation
i ~ equipment, structures. and fencing on the $ubj~t property.

II

;I

E;ccluded Items
Any and :::.11 person!1 property.

I

Appraisal

NfA

I See Addl. Term$

Standard Closing
Titl. fns. Escrow Fee

0

0

l

0

r2l
0
0
0

[]
~

0

Assess
mants

Welt
Insp.

0

0

"F'f
0

0

n

121

~

i

0

II I

Broker working wIth Seller
BroKer's Name: Mark Brown
Usting Agent: Mark Brown
Brokerage.
Pioneer Assoc
Mailing Addre5a; P.O. Box 5618

0

I

Septic Septic ] Other: Survey
Pumolra.
Insp.

[J

il

n

.~

0

f2l

~

0
0
0

n

0

i

0

0

0

15(

(J

0

05

I

I

Costs To 8e
Paid By
8uyers
Stllers
Share Equally

I
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Broker working wIth Buy~
Broker's Name: same

II

II

Selling Agent:

City, State, Zip: KetChum, Idaho 83340
Office Phon.:
208 726 4005
Fax: 208 726 6276
E-Mail:
marl<@markcbrown.net

Brokerage:
Mailing Address:
City, State, Zip:
Office Phone:

Fax:

E-Mail:

REPRE9ENTATION CONFIRMATJON
Check one (1) box in Section i below and one (1) box jn Section 2 below to confirm that in this transaction. the
brokerage(s) involved had the follOWing relatiorlship(s) with the BUYER(S) and SELLER(S).

Section 1:

o

lSI

o
o

The broker working with the BUYER(S) is actlng as an AGENT for the BUYER(S).
The broker wolidng with tn. BUYER(S) is acting sa ALIMITED DUAL. AGENT for the BUYER(S), without an ASS1 GNED AGENT.
The broker working with the BUYER(S) is .dlng as a LlMfTED ouAL AGENT for the BUYER(S) and has an ASSIGNED
AGENT so!ely on behalf of the 8UYEA(S).
The broker working with the BuYe~(S} is acting as • NONAGENT for tn. BUYER(S).

S.etion 2:

o
18'1
o

o

The broker working with tn. SELLER(S) is acting as an AGENT for the SELLER(S).
The brOker working with the SELLER(S) fa Ictlng as a LIMITEO DUAL AGeNT for the SELLER(S). without an ASSIGNEO AGENT.
The broker working with the SELLER(S) Ie acting 8S 8 LIMITED DUAL AGeNi fO( the SELLER(S) and has an ASSIGNED
AGENT solely on behalf of the SELLER(S).
1h. broker working with the SELLER(S) is acting as a NONAaeNi for the SELLER(S).

each party signing this document confirms that he or she has received, read ilnd understood the Agency Disclosure
Brochure and has elected the relationship conflnmed above. In addition, each party confirms that the broker's agency
offiee policy was made available for inspeetion and review.
EiACH PARTY UNDERSiANDS THAT HE OR SHE IS A "CUSTOMER ft AND IS NOT RePRESENTEO BY A
BROKER UNLESS THERE IS A SIGNED WRITTEN AGREEMENT FOR AGENCY RE!~RESENTATION.

Standard Terms. All partie$ ara advised to carefully rwlew the followtng:
1 ) Withdrawal of Offer/Counteroffer - By delivery of a written notlce of withdrawal to the office of the broker
working with the Seller or Offeree (Whether Buyer or Seller), (A) Buyer can withdraW this offer at any time prior to
Buyer's receipt of Seller's wrttten ICl;apt!lnce of thl$ Agreement, Md (8) an Offeror (whether Buyer or Seller)
may withdraw his Counteroffer at any time prior to Offeror'8 receipt 01 Offeree's 'N!1tten acceptance of such

Counteroffer,
2)

CI~ng Date - On or before the closing date, Buyer and Se,14r shall deposit with the closing agency all funds
and instruments necessary to complete the sale. Ciosing means the date on which ,II documents are either
recorded or act8pted by an escrow agent and the sale proc.eds are .veilable to Seller. TaxM, insurance, dues,

assasaments (using t~ last available as..~ssm.nt as a b'$is), rent. interes: and reservet, liens, eneumbrances

or obligations assumed and utilitlas shall be pro-rated •• of the Closing Dat$.
Docum"'11 1# MB-,03-05

61,1y.r', tnitjQI; ~ Date ...::L~-=+.JI

O~te

evy.r·~

Qf Oocum.... t: 0211512005

Initial, _

Diltit _ _ __
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: Stand.rd T.m1S • Continued

I

, 3) Closing Costs - Costa in adc:ition to thou liat.d may t:e Incurrad by Buyer and Seller. Unle!! otherv,tise agreed
herein, or provided by ;<Nt or required by lender, Buyer sM.1I purchase Seller's reeerve account if Seller's loan is
assumed.
4) Included Itama -If present at time of offer, all attached floor coverings, attached television antennae, attached
plumbing. bathroom and lighting fixtures, window sel'Mns, window covertngs. screen doers. storm windows.
storm deors, garage door opener(s), tn!n!mltter{s). exterior tree!, plants. shrubbery, water heating apparatus aM
fixtures, attached fireplaces and free-standing fireplaces, ewnings, ventilat\ng, cooling and heating :!Iy5tems, builtin and drop-in ranges (but excepting aU other r~!nges), any alarms (~rglar, fire, etc.), fences and gates. fuel
tanks, irrigation fixtures and equipment, any and all water and water rights, .nd all ditches and ditch rightS tMt
are appurten3nt tnereto shall 0. Included in the sall unless otherwise provided herein.
5} Seller's Prop.rty Disclosure -If required' by Title 55, Chapter 25 Idaho Code, SeHer shall wlthln ten (10)
calendar cays after the execution of this Agreement provide to the Buyer a MSeller's Property ~iosure Form"
and Buyer shall have three (3) business dlYs from receipt of the disclosure report to waive or not waive the right
to rescind the offer baSed upon information contained In the report. a copy of which shlilll b- delivered upon
execution to Seller.
1 6) New Construction or Recent Improvements-If Residential Property is newly constructed or has a recent
Improvement of over S2,OOO.00. the General Contractor is required by Title 45, Chacfer 5, IdahO Code, to provide
certain disclosures to the proSptletive residenti.1 real property purChaser. If applicable. Buyer should obtain such
completed forms from the General Contractor.
1) Existing La.n. - Within thr •• (3) business days of acceptanca, Sener shall provide Buyer with ~II Notes and
Deeds 01 Trust or other financing document11 to be assumtd Of taken subject to. Within five (5) business days of
re~ipt thereof, Buyer shall in writing notify Seller of his I her approval or disapproval of the terms of said
documents. Buyer's approval shail not bt!l unreasonably withheld.
8) Oofinltions ~ uSuslness Day" shall mean Monday through Friday, exeluding Satl.lrday and Sunday. and
excluding holid~ys as defined by Idaho Cod., Seetion 67-5302. "Notice(s)" shall mean a written document
specifying the necessary Information. "Delivery" shall mean transmtttal of information by mail, facsimile
transmission, courier, or hand delivery, but shall not mean e-mail, to the addresses stated herein. "Rec.lpt"
shall mean possession of the item 01 Information by the named recipient or within the office of the appropriate
broker. 'Written Ac~ptanco" ahall mean reclti~t of a document signed and dated by all under1ligned parties.
specifying a certain Offer or Counteroffer. "Signed" shall mean a document containing the original. facsimile, or
photocopied Signature of a party. any of which ahall be binding on the signatory .
. 9) counterparts I FaCSimile Transmission - This Agreement m.y be executed in one or more counterpart., each
Is deemed to be the o~lnll hereof, and .11 of Which together consffurt& one and the same instrument. Facsimile
transmiuion of any signed original document, and retransmission of any signed facsimile transmission shall be
the same as personal delivery of the original. At the requett of either palrty, or the Closing Agency, the parties will
confirm facsimile transmitted signatures by signing an original document.
10) Standard Tille Insurance - The Seller shall within a reasonable time after closing furnish to the Buyer a title
insl.lrance policy In the amount of the purchase price of the property showing marketable and insurable title
6Ubject to the liens, enoumbrances and defects elsewhere set out in this Agreement to be discharged or
assumed by the Buyer. Prior to closing the tran.,etion, the S.IIer shail fumi~h to the Buyer a oommitment of title
il'laurance policy showing the condition of the title to said property. Buyer shall hav. *ither five (5) business days
from the rt<:eipt of tne commitment or ur.til twenty-four (24) hours prior to the closing, whichever first occurs,
withIn which to object to the condition of the tiUI as set forth in the commitment. If the Buyer does not object, the
Buyer shall be deemed to haw accepted the conditions of the title.
11) Exten4e<i and Other Coverage Title Policies - A standard policy of title Insurance does not cover certain
potential problems or risks such as liens (La .. a legal claim against property for payment of some debt. Q(
obligation). boundary disputes. claims of ea~ement and other matter.> of claims if they Ire not of public record at
the time of closing. H¢wever. under Idano law such I'Otential claims againat the property may hive become a
legal obligation before the purchase of the hom. and may not yet be of public record until after the purchase.
Title Insurance companies may be able to !$Sue an "extanded coverage" policy for an additional premium. In
addition to the pr~mium for an .~ed coverage title policy. ti'I~re may be other coats involved, i.e., surveyor
additional closir.g fees. Such a policy may proteet the Buyer againat atJch probl4tms. It is r.commended that the
Buyer talfo\ to a title insurence company about what It offers in the way of extended coverage and other
coverages, that may be appropriate. Only the polley itself shows exae"'Jy what tyl'. of coverage is off.red, so
contact a title company for particuiars.

·
I

Standard Tarms • ~ntinLied ;

------------------------~------~h7~~--------~~~~~~~~-----1
Bvy4lr's Initial$J'=- Date ~~~-'
Seller's Initials~ Date:=.,U-li~~
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____
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Oate _ _~~
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r Standard Term •• Continued
12) Title Conveyance - Title of s.U.r i! to be conveyed by warranty deed, unless otherwise provided, and is to be
marKetable and insurable except for rights reseNed in federal patents, .tat. or railroad dee<ls, building or use
rastriction., building ard ~ning regulation! and ordinances of any govemmental unit, and rights of way and
easements establi$had or of record. Liens, encumbrances or defects to be dischar.ed by Seller rr,ay be paid out
of purcha!e monty at date of closing. No liens, encumbrances. defects. except those which are to be discharged
or assumed by Buyer or to Which title ia taken subject to, shall exist unltss otherwise specified in this Agreement.
13) Default by Buyer -If the Suy.r dtfaults in the performance of this Agreemen~ Seller win nave the option of (1)
acce-ptlng the Earnest Money sa liquidated darnagu anCl tht$ Agreement shall tElrnlnate; or (2) pursuing any

:1

other lawful right or remedy to Which the Seifer may be entitled, which may inelude specific perform«nee. In the
case of option (1), Seller shall maka demand in writing upon the holder of the Earnest Money, upon which
demand said hckalr shall pay from the Earnest Money any unpaid coots incurred by or on behalf of Saller and
Buyer related to the transactiQn. IS s.et forth in the ·Cosb To e~ Paid By" section .bOW, and said holder shall
pay any rsmalning balance of the Earnest Money to the Seller. Seller and Buyer specifically aCknowledge and
ag~ that if Seller electl to Iccept the Earnest Money a! f1quidated damagH, such shall be the Seller'$ sole and
exclu~lve remedy, and 8ueh shall not be con..idered a penaity or forfeibJr6.
14) Oefault by Sellar -It Is agreed that if the title of said property i$ not marketable, or cannot ressonably be made
so within twenty (20) business days after notice containing a written statement of defects Is delivered to the
Seller. 0( If the Seller dafaults in the pertormanc. of thle Agreement including Seller's obligations (if any) to
eorrect defects pursusnt to Parag-raph 8) C 01 the Inspection Contingency. the Buyer has the option of (1) having
the Earnest Money returned to tl-)e Buyer and this Agreemilnt shall terminate; Of (2) pursuing any other l41wful
right or remedy to which the Buyer may be entitled, including specific ~rtormance. In the case of option (1), the
Buyer shall make demand in writing upon the holder of the earnest Money. Upon such demand, and provided
there is no dispute as to the Seller'. default, said holder shall refund the Eameat Money to the Buyer. Seller shall
pay for the unp«id costs incurred of title insurance and escrow fees, if any, .nd any unpaid costs ineurred by or
on behalf of the Seller and the Buyer related to the transaction, as eet forth in this Agr.em.nt
15) Interpleader -If a dispute ariuA •• to Buyers or Seller'. default and entitlement to the Earnest Money. and
such di$put. i$ not resolved within ten (10) business days of a demand for payment of tnoe Eamest Money by the
Buyer or the Seller, the holder of the Earn ••t Money shall file an interpleader aotlon in a court of competent
jurisdiction, and shall recover it. attorneys fees and cost. th~efore, as provided by Idaho Code Section 5-321.
19) Attorney's F'"_-If either party Initiates or defends any arbitration or legal action or proceedings, which ~re in
any way connected with thl.s Agreement. the prevailing party 'hili t>. entitled to recover from the non-prevailing
party l1Iasonable costslnd attorneys' fees InclUding such costs and fees on appeal and in any bankruptcy

proceeding,

. 17) Risk of Loss - Prior to eto.ing of this sale, .11 rlsl< of loss shall remaIn with Sellar. In addition should the Property
~
be m.terislly damllged by fire or other eauae prior to the Qloling, this Agreement shall be voidable at the option
Of the Buyer. Buy*f ,hall give written notice of intent to void the Agreement to Seller or Saller's Agent and snarl
be entitled to a full refund of the earnest Money.
18) Entire Agr..ment - This Agreement contains the entire agreement of the parties respecting the matters herein
set forth IJ'\d supersedll. any prior agreements or negotiations rf3$pecttng such matters. No agreement, .
representations, or warranties including, without limitations, any warranty of habitability, not expressly set forth
herein shall be binding on either party.
. 19) Tlma is of the Essence in thIs Agre.rnent.
20) Agent Rep,....ntatlon. - The Agenta representing the Buyer and seller in this transaction relay InformatIon to
Buyers and .sellers that has been re<:eived from third parties. However, Agents do not make any representations
regarding flooc:I plain, wetlands, avalanche zone, hazardous W11Itte. environmental or health hazards. COd~
complianca. survey data, finished square footage, property size, zoning or other pt-yslea\ factors nor do the
Agents rnak. eny repre •• ntations regarding ~ or taxation. unleM specifically set forth in writing in this
Agreement. The Buyer and Saller specifically waive all claims against the Agents regarding any of these matters
which Bre not specifically included in thiA Agreement. It ma"j be diligent and prudent for the Seller andlor Buyer to
employ the MNices of Clualified lndaptndent profeulonals wt10 perform services or provide opinions regarding
tn.sa matters, and the Agents ITl4IY, during the oourse of this transaction. Identify such individuals ::;; entities.
However, Agents Qra not war~nlln9 in any WIY the servie&t or opinions provided by such individuals or entiti&&.
and the Buyer and Seller spec:ifically WlIive any and all claims agaInst the Agents regarding SUC!'l identification.

I
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St:andard T..-ma • Contlnued

.21) FIRPTA - Tax Withholding at Closing - The parties agree that they shllll fully comply with the Foreign
Investment In Real Property Tax Aet ("FIRPTA"). If Seller is net 8 "foreign person" under FIRPTA, at closing,
S.lIer shall sign Qn affidavit stating the same, If Seller is a "foreign person" unOQr FIRPTA, at closing the Closing
Agent shall withhold from the sale proceeds the a.ppropriate tax amount and submit such amount and any
require1:l 'orms to the Internal Revenue Service. Seller hereby indemnifies and holds Buyer and Closirg Agent
harmless from any and an liability, including attorney', ~s. related to SeHer's taxes under FIRPTA. or otherwise,
which indemnification and hold harmless shall survive c10lling of the transaction,
THIS IS INTENoeO TO BE A LEGALLY BINDING CONTRACT. IF NOT UNDERSTOOD. TH!: PARTIES ARE
ADViSeD TO SEEK THE AO\IJCE OF AN ATTORNEY.

In the event this form Is re<)eived by electronic transmission and I or email, the pa!tiQs hereto aCknowledge that they
template.

hav_ not ehanged or :altered the content of this form

Buyer(s) .AccQptance 8uyer h.reby acknowledsas having reao this Agreement in its entirety, including the Standard
Terms, and having received i copy of this AgrelJr.'Ient.
U _ Addendum(s} attactwd

Buy.r's Signature

x________________________
Signature
Printed Na e:
Joe Clark
Physical Address: 7213 Perimeter Rd So,
Mailing Address:

City, State, Zip:

Seattle. VV8.9810a

Home Phone:
208-389-6969 Fax:
Business Phone: 206-762-1171 Fax: 206·762-1158

E-Mail:

Printed Name:
Physical Address:
Mailing Addreu:
City, State, Zlp:
Home Pr,one:
8usineS3 Phone:
E-Mail:

Date

Fax:
Fax:

Sell.r(a) Acceptance On the speeified date, s.Jler acknowledges having read this Agreement In its entirety.
including the Standard Terms, and Seller ~by approves and accepts the offar to purchase tet forth in the above

tgjeement
"AS-IS"

.

Is<I Subject to attached Countel'tltfer

SeHer Igree~rry out all of
terms thertQf on the part of the SelJer and acknowledges receipt of II true copy of
this Agreement signed by all parties.

tn.

x

x~

~

Seller'a Signalu/'Q

Seller's Signature

_______________________

Signature

Signatu r&

Printed Name:
Ben Yates
PhYSical Address: C/O SAE EngIneering

Printed Nalme:
Physical Address:
Mailing Address:

ICity,

Mailing Acklrus: 280 Martin Ave,
State, Zip:
Santa Clara, Ca 95050
Home Phone:
Fax:
E"'$ir,~$ Phone: 4083149818 Fax; 4087450488
E-Mail:
DoCl.lment # MIM 03-05

City, State. Zip:
Home Phone:
Bl.lsiness Phone:
E·Mail:

Fax
Fax
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Date of Addendum: 0211 ~05
~Hf

let. Pur:h.... 1M bJ. ~ml!!nl, ldem:!f!ed ,s:
Da1t of CCCUPMltt 02/"5120015

cccumW'MB-103.(1S

PrOperty Add:'la: Pi"" fil8l'lCh, Pllhalm~ Vtlle>'. fC!al'lt>

J.e. I"YMf1MntII ami cr 2Plgns
PInes Grazing Asstlc..ln;
'Th unde . ned FIlrtlft hen.

El9

f. ijijL!ijijl

•
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PIOt'IEER

II,: ','11

. COttnteroffer #1 Submitted by: 0
---,..- ......_--

~SSe;..,; 11'\ IE'::'

Buyer rgJ Seller Date

or Counteroffor. Q.2Ltt'>L490 S

l'w; 11; a CUUNTEROFFER to the Real Estat~ Purchase and ~le Agreement. id~ntifjeO as
[Jccumcl1t /I. MB-103·0S
Oate of Document: 02/16/2005
P"'npl~j1v

AcJdress: Pines RanCh, Pahsimeroi

Pag~

\:

Vall~y

J.e Investments and or assign$
Pmes Grazing Assoc.
!;'ut'lmltted by Sellor, the Seller Is the Offeror. If this is submitted by elJyt;~r, the Buyer is the Offeror, Ai' ;:·tr.~
and conditions of the Purchase and Sale Agra~ment and non-conflicting provisions of previous cOlJnlt~?()":, ':- .
ro!nSi!:
......Ihe Silme.
........
.
. PLlft:h;;l::;e price to be $4.000.000.00 cash at closing.

-_

inlS

I

IS

t~'lrT'S

-

~-----......

;.. 1\11 other terms ,Jnd conditions rem;.'lin the same.

--~---

Ccwnt'41·vffr.:r Expiration:

.....- - Timp.· 5:00

Date 02121/2005

p.m.

OtrlC'r Terms: 1hiS Counteroffer, upon Its acceptance by both parties, is made an integral part of the alomm(::1t1(1r<:'lr.
Offeror! changes or amendments to previOus Counteroffer and agrees to s(-!Ii ,'J! H..
Receipt of a copy Mreof Is hereby acknowledged.

Agrec:m~nl Offeree accepts
...Iht:v~ tG·nns :lncl conditions.

OtJlI~r OH('r.;; If the Offeror is the Seller. the Seller reserves the right to withdraw this offer prior to 8uyer'~ wnilf.:·
":~Ai:,tance of this Counteroffer. If the Offeror Is the Buyer, the 6uyer reserves thu right to wlthdf3W this offe-r VI';" "
;';~\:cnji

written accp.ptanr.e of this Coul'ltefoffer.
,------~,

............

B\lyer's SIgn3tute

x\....-_____........_._.._

;c.

Date

Date

Signature

$ellc:t'S Sighatuf9
x_~_

Signaturl)

....
DAtt!

..

__ .. _.

--.~~ ...

02/15/2005

13:12

268726627e
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~~:1~
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I

~\\'S

Co untaroffer ## ~ Sub~ by: t8lSuyet 0
T~ j$ a COUN1"l;ROF"FaR

.

Sel/er Cata of Counbtrofftr:

rn~

O~lrU2QQ5 ltale

to the Aui Ett.iilte Purthase and S:ale Agr~t. Identified as:

OOQUrMnt. MS.' 03-01

Dlta of Document: 02/1612005

p~ AddrMI!

ptJnetS Ranch, Pahsimeroi Valley

8uyer{J):

J.e. hweetmel'll$ and or assigns

Sener(s):

f7lnes Grazing Astoc:.

If IhlslS Sl,lbmlttad by Sellar. thQ Safle1' la 1M Offilla'. If Ihi$ is sUbmitted by e\Jyer, til- Buyet II VIe Offeror. An other
termS and conditions of tha

Pu~

1M Sara Agrnement aO<l nOn-<:.cn1'lidlng provl!:JQn, of J)11!YiOLt1l countGtotfQr; to

remaIn th6s
1) "I"hl!l pun:h~ pci<;e to \$ S4,tlOO,tlOO.OO cash.
To be paid as foflow1:
.
• ) SuyeT'1o put sa.50D,OOO.OO down at ClOAing.
/.:) 8uygr !o ht::lld bnlc S5OO,000.00 at t:bsJnt. i/"l" merMj .h.II be delhlered Ie It1e DtJyer upon eomplatiotl .
of ftIe SUrvey and camptetcn of the installation of the new pfVCts. Tna. Hstn8 snell be completed to the
satisfaction of ths bl.l)'9l" • If theteltems are completed pri9ri&; =Ictlng and JIIP9~.d b'J thI 'D\J'Itr. tI'Itn
at cbsl"g the seller shan raetlw me entire JXiI'ChaSE! price of $It,OQO.OO'.). QQ.

2 Tl1is purdlaa ~ c:on!ftll:l~t ~ the auy.r obtaining eulblbl. ""'arcing. auyer to naw. no ~.r th~n gQ dayA
frQrn mutual 'Mitten ~nca 10 o"Otair1sa/d ffnanclng. 11 buyer cannot ob"taln .aald fltIIIIIC1ng th.n this
pl.I~e shall ~me nul ~ YQfci ami _" dep4l/tllhaU N retumed to the buyer.

3)

ClOaing shall be no laD' than JUt'\e 1, 2005. HOWIWr, If ~r c.n Qbtldn finencing ptior tQ May , I 200'
then b~ ag~ ~ ~lon 'rQ\I"~ May 1, 2005 .

.4) All other bwms

.,,:1

~1'!dltI~~ .. I" 11'UI

CQurriOtOft'arEQ1rcUon:

J)urel1He and gares agreemMt end addendum re,.".in the Umtl.

Oaiw. O2I2OI2DOS

TIme: 5:00 P.M..

OtherTlrma: Thlc Counteroffer. UPQn U.acctptanc.e by bc:th Pat1iu. is made an Il'\t1agral patt of the .ror.m.ntiOrte<S
AgrHn'llnt Offeree accept! OfferOr', ch;nQOI or amendments lD previoUI: Coun~rofftf .fle .atM1 to t.tl on ~
abOVe term! end conditions. ReaHot of. r:::t::fr1f heraor is hereby~.
.

/'H''''''''

Othot Offers: rr Ih. Offeror i$ the Saf[ar. tNt Seller
the t'fght 10 wHhd~ lHe ~ p;Ioi" to Buyer's ·Yt'l'i'tfen
11 the Offeror ill tNi SI.tyer, U1e Buyer reMM1IiO the rlgnt 10 wiNI"eIW thfl a1'fGr priOr to
SltfllfJ written aeceptMce 01 II eeunterofl'er.
~nca of B'lls Cournerofter.

x

s~~~~~--------------

x~~

______________

Signa(~.

MAR-21-200S

09:26

Contingency

AM

DONALD BARNES

2088764113

R.'.....,Tlrmlnatlon And Ixtenalona

"..,II.n AOO9fDUM to ~ RHI biatt ~ ilia au A;rMr'I"ItIfIt, IOtntffIed.-:
D09IUM4rt. "'B~~

0. . If ~tMtIt: O2f'IMOOO

Ptoptrty Addtln: Pille. RanCII, PMIlmtI'Ol Vii/tty
J,e, IM.,..,.1ftd or_na

PlnH ~ ,,*1OCIttiot'lln~.

o aUIJECTTO: 8~
o
8\.1Vf/'.~
ttaEA8E

!'II- atIafttd or WIlY•• t~1I oontlr1gllnoy tu~"t lei:

TERMINA'!'!

o

EXTEND

10 tlrmind on

,!'I. b.... of:

Iu~r 'l'Id a.lltr Igret to eamd h
Ivy., ... 1IItI1tIt<s

IfHdli,. b' 1'I1""ng th/I caMtll'lQllnoy ~:

Of._

tile oontlnoency.
Ill...... of tlU conaflOfngy In~.. toOe.oe of IIpplllll.. tI)t luytf 1M!..".,

ULI 0' IIUYiR'I PJItOPIJItTY

o fltWAI.
o EXTEND

OTHeR CONTlN

lu)'ll""" "!IIRed or WIN" _ oontlnsencr.

'1.I~.r Ind W.,.;ret to tI)CIItncf tht dettln l2, ,.1turIg ~ ~tll'lGaMi un«l:

t&l F\EL!A8!
CJ A!l!Al1

C••
8u,wr h• •~d arMIYH lit ClQ"ldnJeMV ,...rdlng:
,..,. A.port, Wltlr fltight. Ind IMdl". INlfMJct1OtIl.
""., M, •• Un.d or wllVll1N oontine-1'1O'/ rtSIrdln;:

o

8uytr.nd hiler ag..., ., .-nd tI, • ..alint unitt

&XTENC

____________
IItn;;;
x~~

x~~

______________

ilfnet-n

x...
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Contingency Releases, 'Termination And Ext nsions
This is an ADDENDUM to the Reat Estah Purchase and Sate Agreement.

Document' MB-103-05

itified

Date of OQcu

as:

n1: 0211512005

Property Addre$$: Pines Ranch, PahsifTIeroi Valley, Idaho

Buyer(s):

J.e. Investments anc or assigns

Seller(s):

Pines Grazing Assoc. Inc.

Buyer acknowledges that any COl'Itingency nalease -SUbject to- additional temI$ $hall constitute an Addendum. wtidt SeIer mU*t
ac;knowIedge belOw in order to be etfed.ive. This shall noi extend the emtIng deedli fgr Iho Buyer to weive or sati~ stJeh
CO"ti(I9MCY.

INSPECTION

o
o
o
o

RELEASE

Buyer has saH$fied or waives this contingency.

RELEASE

Buyer has satisfied or waive$ this contingency subject

SUBJECT TO:
TERMINATE

Buyer elects totennlnate on the basis of:

EXTEND

Buyer and Selktr agree to extend the deadUne for re

.

1h1s contingency until:

FlNANctNG

~RELEASE

Buyer has eatisfrecj or waives this contingency.
Release of thIs co,tingency indudes acceptance of 8

DEXTENO

Buyet' and Seller Eigree to extend the deadline for ",lea ing thiS contingency until:

SALE Of 8UYER'S PROPERTY

o
o

RaEASE

Buyer has $Stisfied or waives this contingency.

EXTEND

Buyer and SeHer i3g!'ee to ~d the d~ for rei

OTHER CONTINGENCIES
RELeASE
Buyer has satisfied or waives the contingency regarding:

D
D RELEASE

Seller has satisfied or waives the eontingen~ regarding

o EXTEND

Buyer and Seller aUree to extend the deadRne unfit

for releHlng the contingency regarding:

ignature
X

--:-"nt+------

Signatu~:-".

S.Uor's Signature
X

S~lgM~~~--------------

.....

. • . ------ - - - - - - - - - - - - - ~ ~_A1t'I'\o4 ~ "'-rd dRMllcts

Date

M~-l~-L~~J(T~E)

ll:l~

ADDENDUM #2
Buyer and Seller agree the Seller will continue negotioations on
the delivery of approximately seventy-two (72) deeded acres at the

bottom of the northem most pivot. Said negotiations arc with
Lemhi County. This shaH be separate from. the closing scheduled
for April 15, 200S on the Pines Ranch. The purchase price shall be
one thousand dollars ($1.000.00) per acre at closing.
Seller agrees to finalize the negotiations in a timely manner.

DATE

JOE

-63-
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Real Estate Purchase And Sale Agreement

I

Purchase Price $ 4,000,000.00

Four Million Dollars

Buyer:

J.C. Investments and or assigns

Seller:

Pines Grazing Association Inc.

Property Address: Pines Ranch, Pahsimeroi Valley
Legal Description: Metes and bounds description to be determined in escrow
City:

NA

State: Idaho

County: CusterlLemhi

Buyer hereby offers to purchase the above described Property on the following terms and conditions:
Terms The purchase price is payable as follows:
$ 4,000,000.00
Cash, cashier's check, loan proceeds, or certified funds at closing, including Earnest Money
$
Seller Financing - See Financing Contingency "Other Financing Terms'
$0.00
Other - See Financing Contingency "Other FinanCing Terms"
$ 4,000,000.00

Total Purchase Price - Not including closing costs

One Hundred Thousand Dollars
I
Earnest Money $ 100,000.00
Evidenced By:
To be Held By:
Other Remarks:
Personal Check
Listing Broker
Wire Transfer
Cashier's Check
Selling Broker
Promissory Note
IZI Title Company
Earnest Money to be deposited in a trust account upon written acceptance of this Agreement by all parties.

o
o

o

o
o

Offer Expires On: Date: 02/20/2005
Closing Date: No later than June 1,2005
Possession Date: IZI On closing date OR

Time: 5:00 p.m.

o Other:

Responsible Closing Broker 1 Office:
Pioneer Associates
Responsible Closing Agency 1 Title Co: AmeriTitle
New Construction or Recent Improvements:
If "YES', see Standard Terms, paragraph 6, of this Agreement.

Yes

D No [?SI
[?SI

Inspection Contingency
Yes
NoD
1) This offer is contingent upon Buyer's acceptance of the condition of the Property, subject to paragraph 7, below.
If Buyer does not object to the condition of the Property in writing on or before see other contingencies pg. 3 of 7
("inspection contingency period"), pursuant to paragraph 8, below, this inspection contingency shall be deemed
released.
2) Buyer shall have the right to, and is strongly advised to, conduct inspections, tests, surveys and other studies
("inspections") at Buyer's sole cost to confirm all information provided to Buyer, and to thoroughly inspect the
Property.
3) Square footage verification: Buyer is aware that any reference to the square footage of the Property or its
improvements is approximate. Alternative methods of measurement and calculation may vary significantly. If
square footage is material to the Buyer, Buyer must verify same during the inspection period.
4) Water Rights verification: It is strongly advised that the Buyer contact a knowledgeable attorney of the Buyer's
choice, experienced in water law, to advise the Buyer of the validity, quality, and quantity of any water right
acquired with real estate described in this Agreement. Buyer must verify same during the inspection period.
5) Buyer to select own professionals with appropriate qualifications to conduct all inspections and verifications.
6) Seller shall provide reasonable access for such inspections; Buyer shall indemnify Seller and hold Seller
harmless from all injury, loss or liability regarding such inspections.
Document # #1 MB-1 03-05
Date of Document: 02/18/2005

Buyer's Initi:~ Date.j
Buyer's Initia _ _ Date I

Inspection ContingencY - Continued

J

.~

//bAr
I

1~:~Date '-s~~V--

Seller's
Seller's Initia

.

Real Estate Purchase and Sale Agreement SBR Form © 2001 Sawtooth Board of Realtors

-I:)q-

r-, II
~,l,I.

~

II,..........
-

____

Date~ / / I ,«,

f:J},}/o::/

--

d
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Inspection Contingency - Continued

7)

8)

THIS INSPECTION CONTINGENCY MAY NOT BE USED BY BUYER TO OBJECT TO ANY MATTER OTHER
THAN A MATERIAL CONDITION OR DEFECT UNKNOWN TO BUYER AT THE TIME THIS AGREEMENT WAS
SIGNED.
If Buyer objects to the condition of the Property, Buyer shall, prior to the expiration of the inspection contingency
period, give one of the following written notices to Seller:
A. Notice of the previously unknown material condition(s) and/or defect(s) to which Buyer objects and declaring
this Agreement null and void, in which case the Earnest Money shall be refunded to Buyer (less any unpaid
expenses incurred on behalf of Buyer pursuant to the "Costs To Be Paid By" section); or
B. Notice of the previously unknown material condition(s) and/or defect(s) to which Buyer objects and Buyer's
desired remedy shall be set forth on a Contingency Release form, in which case this Agreement shall remain in
effect, subject to sub-paragraph C, below.
C. Upon receipt of notice under paragraph B, above, Seller shall have _ business days to give Buyer written
notice (by signing the Buyer's Contingency Release form) that Seller will correct such condition(s) and/or
defect(s) prior to closing. If Seller does not sign the Buyer's Contingency Release form. Buyer may, within _
business days following Seller's notice period, above, release the contingency in writing, or this Agreement shall
be null and void, in which case the Earnest Money shall be refunded to Buyer {less any unpaid expenses
incurred on behalf of Buyer pursuant to the "Costs To Be Paid By" section). Buyer'S closing of the transaction
shall constitute acceptance of the condition of the Property, unless otherwise stated in writing signed by both
parties.

Lead-Based Paint Disclosure I Contingency The subject Property is "Target Housing" (built prior to 1978)
regarding lead-based paint and/or lead-based paint hazards: Yes!2J No
If "YES", Buyer shall be provided with
Seller's completed and signed "Disclosure of Information and Acknowledgement: Lead-Based Paint and / or LeadBased Paint Hazards" ("Disclosure") and a copy of the pamphlet "Protect Your Family From Lead in Your Home"
("Pamphlef') no later than _
business days following acceptance of this Agreement by both parties, and one of the
following boxes must be checked:
Buyer shall have the unconditional right to cancel this Agreement upon receipt of Seller's Disclosure and
Pamphlet and shall be allowed not less than ten (10) days after receipt of these documents to conduct an inspection
for lead-based paint hazards. Should Buyer elect to conduct a lead-based paint inspection following Buyer's receipt
of the Disclosure and Pamphlet, a "Lead-Based Paint Inspection Contingency Addendum" shall be attached hereto;
OR
!2J Buyer hereby acknowledges receipt of the Disclosure and Pamphlet and hereby waives the right to conduct a
lead-based paint inspection.

O.

o

Financing Contingency
This offer is contingent upon Buyer securing the following financing:
Assume Existing Loan: 0
New Loan:
L8J
Type of Loan:
Conv.
FHA
Amount:
$
Maximum % Rate:
Fixed Rate
Years:
Maximum Points:
Institutional Lender

Yes~NoD

0
0
L8J

VA
Adj. Rate
Private Lender

0

0
0

Other Financing Terms: Buyer to obtain suitable financing prior to the expiration of the financing contingency.

Buyer agrees to make a best effort to obtain such financing and to make written application to the lender within _
business days after acceptance of this Agreement by both parties.

D Property must appraise at no less than the purchase price.

D

Preliminary Approval: Buyer shall, on or before _ _
provide Seller with a letter from Buyer's lender evidencing preliminary approval of Buyer's ability to qualify for the
loan amount and terms set forth above, subject only to such reasonable and customary conditions as the lender
typically imposes on such preliminary approval letters.
If Buyer has not released this contingency in writing on or before _ _
this Agreement shall terminate and the Earnest Money shall be refunded to Buyer (less any unpaid expenses
incurred on behalf of Buyer pursuant to the "Costs To Be Paid By" section of this Agreement).
Document# #1MB-103-05
Date of Document: 02/18/2005

Buyer's Initials1£-

Date::;//C,hr

Buyer's Initial _ _ Date

IF

F

Seller's InitiaW "
..

'-...)

Date.:;>Ar:f/~
"

Seller's Initials _ _ Date _ _ __

Page 2 of?
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Sale of Buyer's Property Contingency
This offer is contingent on the closing of a sale of Buyer's property located at:

Yes

Listed with:
Listing Agent:
If Buyer has not released this contingency in writing on or before

0

No

C8J

Phone:

this Agreement shall terminate and the Earnest Money shall be refunded to Buyer (less any unpaid expenses
incurred on behalf of Buyer pursuant to the "Costs To Be Paid By" section of this Agreement).

0

C8J

Seller's Right to Accelerate Buyer's Contingency Releases
Yes
No
Should Seller receive another acceptable offer to purchase, prior to Buyer's contingencies being released, Seller
shall give Buyer written notice of such new offer. In the event the Buyer does not release all contingencies in writing
within _ business days after the receipt of such notice then this Agreement shall terminate and the Earnest Money
shall be returned to Buyer (less any unpaid expenses incurred on behalf of Buyer pursuant to the "Costs To Be Paid
By" section of this Agreement). In the event the Buyer does release the contingencies, the Buyer shall proceed to
purchase the Property under the remaining terms and conditions of this Agreement, notwithstanding that the terms of
the new offer may be more or less favorable.
Yes

Other Contingencies

~

No

0

See Addendum(s)

0

1) Buyer to have 30 days from mutual written acceptance as a due diligence period to investigate the title report,
water rights and other items pertinent to the ranch purchase. If the buyer finds the said items agreeable then he
will remove all contingencies in writing and earnest monies in the amount of $100,000.00 shall become
nonrefundable and the closing shall take place no later than June I, 2005. If the buyer does not feel comfortable
with his findings then this agreement shall become null and void and all deposits shall be refunded to the buyer.

If Buyer has not released this I these contingency(ies) in writing on or before
30 days from mutual written acceptance
this Agreement shall terminate and the Earnest Money shall be refunded to Buyer (less any unpaid expenses
incurred on behalf of Buyer pursuant to the "Costs To Be Paid By" section of this Agreement).

Additional Terms

Yes

~

No

D

See Addendum(s)

~

See attached addendum #1

Document # #1 MB-1 03-05
Date of Document: 02118/2005

Hqhr

Buyer's Initialsj2C-- Date j
Buyer's Initials _ _ Date _'_ __

Seller's

Initials~

Date

Seller's Initials _ _ Date

.:;,.//uif"
'

,
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rr

Included Items (In addition to Standard Terms, paragraph 4)
All water rights which run with the property. All irrigation
equipment, structures and fencing on the subject property.

Costs To Be
Appraisal
Paid By
Buyers
0
Sellers
0
Share Equally
0
NI A
~
See Add/. Terms
0

Assess
ments

Well
Insp.

Other: Survey
Septic Septic
Pumpil}9
InsR·

0

0

0

0
0

0
0
0

0
0

Standard Closing
Title Ins. Escrow Fee

0

~

0
0
0

Excluded Items
Any and all personal property.

~

rgJ

0
0

rgJ

0

0

Broker working with Seller
Broker's Name: Mark Brown
Listing Agent: Mark Brown
Brokerage:
Pioneer Assoc
Mailing Address: P.O. Box 5618
City, State, Zip: Ketchum, Idaho 83340
Office Phone:
2087264005
Fax: 208 7266278
E-Mail:
mark@markcbrown.net

0

0

0
IZl
0

rgJ

0
0
IZl
0

Broker working with Buyer
Broker's Name: same
Selling Agent:
Brokerage:
Mailing Address:
City, State, Zip:
Office Phone:
E-Mail:

0
[J

0

Fax:

REPRESENTATION CONFIRMATION
Check one (1) box in Section 1 below and one (1) box in Section 2 below to confirm that in this transaction, the
brokerage(s) involved had the following relationship(s) with the BUYER(S) and SELLER(S).
Section 1:
The broker working with the BUYER(S) is acting as an AGENT for the BUYER(S).
The broker working with the BUYER(S) is acting as a LIMITED DUAL AGENT for the BUYER(S), without an ASSIGNED AGENT.
The broker working with the BUYER(S) is acting as a LIMITED DUAL AGENT for the BUYER(S) and has an ASSIGNED
AGENT solely on behalf of the BUYER(S).
0 The broker working with the BUYER(S) is acting as a NONAGENT for the BUYER(S).

o
[8j
o

Section 2:
The broker working with the SELLER(S) is acting as an AGENT for the SELLER(S).
The broker working with the SELLER(S) is acting as a LIMITED DUAL AGENT for the SELLER(S), without an ASSIGNED AGENT.
The broker working with the SELLER(S) is acting as a LIMITED DUAL AGENT for the SELLER(S) and has an ASSIGNED
AGENT solely on behalf of the SELLER(S).
The broker working with the SELLER(S) is acting as a NONAGENT for the SELLER(S).

o
121
o
o

Each party signing this document confirms that he or she has received, read and understood the Agency Disclosure
Brochure and has elected the relationship confirmed above. In addition, each party confirms that the broker's agency
office policy was made available for inspection and review.
EACH PARTY UNDERSTANDS THAT HE OR SHE IS A "CUSTOMER" AND IS NOT REPRESENTED BY A
BROKER UNLESS THERE IS A SIGNED WRITTEN AGREEMENT FOR AGENCY REPRESENTATION.
Standard Terms. All parties are advised to carefully review the following:
1) Withdrawal of Offer/Counteroffer - By delivery of a written notice of withdrawal to the office of the broker
working with the Seller or Offeree (whether Buyer or Seller), (A) Buyer can withdraw this offer at any time prior to
Buyer's receipt of Seller's written acceptance of this Agreement, and (B) an Offeror (whether Buyer or Seller)
may withdraw his Counteroffer at any time prior to Offeror'S receipt of Offeree's written acceptance of such
Counteroffer.
2) Closing Date - On or before the closing date, Buyer and Seller shall deposit with the closing agency all funds
and instruments necessary to complete the sale. Closing means the date on which all documents are either
recorded or accepted by an escrow agent and the sale proceeds are available to Seller. Taxes, insurance, dues,
assessments (using the last available assessment as a basis), rent, interest and reserves, liens, encumbrances
or obligations assumed and utilities shall be pro-rated as of the Closing Date.
Standard Terms - Continued
Document # #1MB-103-05
Date of Document: 02/18/2005

Initial:~

2//~Ar-

Buyer's
Date
Buyer's Initials _ _ Date I'

,

Seiler'S

InitialS~ Date.::2-~"""A.,.r-

Seller's Initials _ _ Date '
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3)

Closing Costs - Costs in addition to those listed may be incurred by Buyer and Seller. Unless otherwise agreed
herein, or provided by law or required by lender, Buyer shall purchase Seller's reserve account if Seller's loan is
assumed.
4) Included Items - If present at time of offer, all attached floor coverings, attached television antennae, attached
plumbing, bathroom and lighting fixtures, window screens, window coverings, screen doors, storm windows,
storm doors, garage door opener(s), transmitter(s), exterior trees, plants, shrubbery, water heating apparatus and
fixtures, attached fireplaces and free-standing fireplaces, awnings, ventilating, cooling and heating systems, builtin and drop-in ranges (but excepting all other ranges), any alarms (burglar, fire, etc.), fences and gates, fuel
tanks, irrigation fixtures and equipment, any and all water and water rights, and all ditches and ditch rights that
are appurtenant thereto shall be included in the sale unless otherwise provided herein.
5) SeHer's Property Disclosure -If required by Title 55, Chapter 25 Idaho Code, Seller shall within ten (10)
calendar days after the execution of this Agreement provide to the Buyer a "Seller's Property Disclosure Form"
and Buyer shall have three (3) business days from receipt of the disclosure report to waive or not waive the right
to rescind the offer based upon information contained in the report, a copy of which shall be delivered upon
execution to Seller.
6) New Construction or Recent Improvements- If Residential Property is newly constructed or has a recent
improvement of over $2,000.00, the General Contractor is required by Title 45, Chapter 5, Idaho Code, to provide
certain disclosures to the prospective residential real property purchaser. If applicable, Buyer should obtain such
completed forms from the General Contractor.
7) Existing Loans - Within three (3) business days of acceptance, Seller shall provide Buyer with all Notes and
Deeds of Trust or other financing documents to be assumed or taken subject to. Within five (5) business days of
receipt thereof, Buyer shall in writing notify Seller of his I her approval or disapproval of the terms of said
documents. Buyer's approval shall not be unreasonably withheld.
8) Definitions - "Business Day" shall mean Monday through Friday, excluding Saturday and Sunday, and
excluding holidays as defined by Idaho Code, Section 67-5302. "Notice(s)" shall mean a written document
specifying the necessary information. "Delivery" shall mean transmittal of information by mail, facsimile
transmission, courier, or hand delivery, but shall not mean e-mail, to the addresses stated herein. "Receipt"
shall mean possession of the item of information by the named recipient or within the office of the appropriate
broker. "Written Acceptance" shall mean receipt of a document signed and dated by all undersigned parties,
specifying a certain Offer or Counteroffer. "Signed" shall mean a document containing the original, facsimile, or
photocopied Signature of a party, any of which shall be binding on the signatory.
9) Counterparts I Facsimile Transmission - This Agreement may be executed in one or more counterparts, each
is deemed to be the original hereof, and all of which together constitute one and the same instrument. Facsimile
transmission of any signed original document, and retransmission of any signed faCSimile transmission shall be
the same as personal delivery of the original. At the request of either party, or the ClOSing Agency, the parties will
confirm facsimile transmitted signatures by Signing an original document.
10) Standard Title Insurance - The Seller shall within a reasonable time after closing furnish to the Buyer a title
insurance policy in the amount of the purchase price of the property showing marketable and insurable title
subject to the liens, encumbrances and defects elsewhere set out in this Agreement to be discharged or
assumed by the Buyer. Prior to closing the transaction, the Seller shall furnish to the Buyer a commitment of title
insurance policy showing the condition of the title to said property. Buyer shall have either five (5) business days
from the receipt of the commitment or until twenty-four (24) hours prior to the clOSing, whichever first occurs,
within which to object to the condition of the title as set forth in the commitment. If the Buyer does not object, the
Buyer shall be deemed to have accepted the conditions of the title.
11) Extended and Other Coverage Title Policies - A standard policy of title insurance does not cover certain
potential problems or risks such as liens (Le., a legal claim against property for payment of some debt or
obligation), boundary disputes, claims of easement, and other matters of claims if they are not of public record at
the time of closing. However, under Idaho law such potential claims against the property may have become a
legal obligation before the purchase of the home and may not yet be of public record until after the purchase.
Title Insurance companies may be able to issue an "extended coverage" policy for an additional premium. In
addition to the premium for an extended coverage title policy, there may be other costs involved, i.e., surveyor
additional closing fees. Such a policy may protect the Buyer against such problems. It is recommended that the
Buyer talk to a title insurance company about what it offers in the way of extended coverage and other
coverages, that may be appropriate. Only the policy itself shows exactly what type of coverage is offered, so
contact a title company for particulars.
Standard Term§ - Continued
Document # #1 MB-1 03-05
Date of Document: 02/18/2005
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12) Title Conveyance - Title of Seller is to be conveyed by warranty deed, unless otherwise provided, and is to be
marketable and insurable except for rights reserved in federal patents, state or railroad deeds, building or use
restrictions, building and zoning regulations and ordinances of any governmental unit, and rights of way and
easements established or of record. Liens, encumbrances or defects to be discharged by Seller may be paid out
of purchase money at date of closing. No liens, encumbrances, defects, except those which are to be discharged
or assumed by Buyer or to which title is taken subject to, shall exist unless otherwise speCified in this Agreement.
13) Default by Buyer - If the Buyer defaults in the performance of this Agreement, Seller will have the option of (1)
accepting the Earnest Money as liquidated damages and this Agreement shall terminate; or (2) pursuing any
other lawful right or remedy to which the Seller may be entitled, which may include specific performance. In the
case of option (1), Seller shall make demand in writing upon the holder of the Earnest Money, upon which
demand said holder shall pay from the Earnest Money any unpaid costs incurred by or on behalf of Seller and
Buyer related to the transaction, as set forth in the "Costs To Be Paid By" section above, and said holder shall
pay any remaining balance of the Earnest Money to the Seller. Seller and Buyer specifically acknowledge and
agree that if Seller elects to accept the Earnest Money as liquidated damages, such shall be the Seller's sole and
exclusive remedy, and such shall not be considered a penalty or forfeiture.
14) Default by Seller -It is agreed that if the title of said property is not marketable, or cannot reasonably be made
so within twenty (20) business days after notice containing a written statement of defects is delivered to the
Seller, or if the Seller defaults in the performance of this Agreement including Seller's obligations (if any) to
correct defects pursuant to Paragraph 8) C of the Inspection Contingency, the Buyer has the option of (1) having
the Earnest Money returned to the Buyer and this Agreement shall terminate; or (2) pursuing any other lawful
right or remedy to which the Buyer may be entitled, including specific performance. In the case of option (1), the
Buyer shall make demand in writing upon the holder of the Earnest Money. Upon such demand, and provided
there is no dispute as to the Seller's default, said holder shall refund the Earnest Money to the Buyer. Seller shall
pay for the unpaid costs incurred of title insurance and escrow fees, if any, and any unpaid costs incurred by or
on behalf of the Seller and the Buyer related to the transaction, as set forth in this Agreement.
15) Interpleader - If a dispute arises as to Buyer's or Seiler'S default and entitlement to the Earnest Money, and
such dispute is not resolved within ten (10) business days of a demand for payment of the Earnest Money by the
Buyer or the Seller, the holder of the Earnest Money shall file an interpleader action in a court of competent
jurisdiction, and shall recover its attorneys fees and costs therefore, as provided by Idaho Code Section 5-321.
16) Attorney's Fees_-If either party initiates or defends any arbitration or legal action or proceedings, which are in
any way connected with this Agreement, the prevailing party shall be entitled to recover from the non-prevailing
party reasonable costs and attorneys' fees including such costs and fees on appeal and in any bankruptcy
proceeding.
17) Risk of Loss - Prior to closing of this sale, all risk of loss shall remain with Seller. In addition should the Property
be materially damaged by fire or other cause prior to the closing, this Agreement shall be voidable at the option
of the Buyer. Buyer shall give written notice of intent to void the Agreement to Seller or Seller's Agent and shall
be entitled to a full refund of the Earnest Money.
18) Entire Agreement - This Agreement contains the entire agreement of the parties respecting the matters herein
set forth and supersedes any prior agreements or negotiations respecting such matters. No agreement,
representations, or warranties including, without limitations, any warranty of habitability, not expressly set forth
herein shall be binding on either party.
19) Time is of the Essence in this Agreement.
20) Agent Representations - The Agents representing the Buyer and Seller in this transaction relay information to
Buyers and Sellers that has been received from third parties. However, Agents do not make any representations
regarding flood plain, wetlands, avalanche zone, hazardous waste, environmental or health hazards, code
compliance, survey data, finished square footage, property size, zoning or other physical factors nor do the
Agents make any representations regarding law or taxation, unless specifically set forth in writing in this
Agreement. The Buyer and Seller speCifically waive all claims against the Agents regarding any of these matters
which are not specifically included in this Agreement. It may be diligent and prudent for the Seller and/or Buyer to
employ the services of qualified independent professionals who perform services or provide opinions regarding
these matters, and the Agents may, during the course of this transaction, identify such individuals or entities.
However, Agents are not warranting in any way the services or opinions provided by such individuals or entities,
and the Buyer and Seller speCifically waive any and all claims against the Agents regarding such identification.
Standard Terms· Continued
Document # #1 MB·1 03·05
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21) FIRPTA - Tax Withholding at Closing - The parties agree that they shall fully comply with the Foreign
Investment in Real Property Tax Act ("FIRPTA"). If Seller is not a "foreign person" under FIRPTA, at closing,
Seller shall sign an affidavit stating the same. If Seller is a "foreign person" under FIRPTA, at closing the Closing
Agent shall withhold from the sale proceeds the appropriate tax amount and submit such amount and any
required forms to the Internal Revenue Service. Seller hereby indemnifies and holds Buyer and Closing Agent
harmless from any and all liability, including attorney's fees, related to Seller's taxes under FIRPTA, or otherwise,
which indemnification and hold harmless shall survive closing of the transaction.

THIS IS INTENDED TO BE A LEGALLY BINDING CONTRACT. IF NOT UNDERSTOOD, THE PARTIES ARE
ADVISED TO SEEK THE ADVICE OF AN ATTORNEY.

In the event this form is received by electronic transmission and / or email, the parties hereto acknowledge that they
have not changed or altered the content of this form template.

Buyer(s) Acceptance Buyer hereby acknowledges having read this Agreement in its entirety, including the Standard
Terms, and having received a c y of this Agreement.
(g\ 1 Addendum(s) attached
Buyer's Signature

x________________________
Date

Signature

Printed Na e:
Joe Clark
Physical Address: 7213 Perimeter Rd So.
Mailing Address:
City, State, Zip:
Seattle, Wa. 98108
Home Phone:
206-369-6969 Fax:
Business Phone: 206-762-1171 Fax: 206-762-1158
E-Mail:

Printed Name:
Physical Address:
Mailing Address:
City, State, Zip:
Home Phone:
Business Phone:
E-Mail:

Fax:
Fax:

Sel/er(s) Acceptance On the specified date, Seller acknowledges having read this Agreement in its entirety,
including the Standard Terms, and Seifer hereby approves and accepts the offer to purchase set forth in the above
Agreement

[8J

D

"AS-IS"
Subject to attached Counteroffer
Seifer agrees to carry out all of the terms thereof on the part of the Seller and acknowledges receipt of a true copy of
this Agreement Signed by all parties.

Seller's Signature
x.~~~~

__~~~~~_____

Signatur~

~/pate

Printed Name:
Ben Yates
PhYSical Address: C/O SAE Engineering
Mailing Address: 280 Martin Ave.
City, State, Zip: Santa Clara, Ca 95050
Home Phone:
Fax:
Business Phone: 4083149818 Fax: 4087480488
E-Mail:
Document # #1 MB-1 03-05

X~

_______________________

Signature

Printed Name:
Physical Address:
Mailing Address:
City, State, Zip:
Home Phone:
Business Phone:
E-Mail:

Date of Document: 02/18/2005

Real Estate Purchase and Sale Agreement SBR Form © 2001 Sawtooth Board of Realtors

Date

Fax
Fax

Page 7 of 7

Version 3.0 • 0612004

Addendum #

1

Date of Addendum: 02/1512005

This is an ADDENDUM to the Real Estate Purchase and Sale Agreement, identified as:
Document # MB-1 03-05
Date of Document: 02/15/2005

Page 1 of 1

Property Address: Pines Ranch, Pahsimeroi Valley, Idaho
Buyer(s):

J.C. Investments and or assigns

Seller(s):

Pines Grazing Assoc.lnc

The undersi ned Parties hereb a ree as follows:
1) Purchase price to be $4,000,000.00 ($1,000.00 per acre for the deeded real estate).
2) Terms to be all cash at closing. ( Contingent upon financing).
3) Seller agrees to have the Pines Ranch surveyed and have all exterior property corners staked in the spring
of 2005. Seller shall supply the buyer with a copy of the survey. Seller agrees to pay all cost of the survey.
4) Seller agrees to complete the water system and connect the power to any pivots which have not been
completed at time of closing. Said work shall be completed in the Spring of 2005 and paid for by the seller.
5) The Pines Ranch is thought to be 4,000+-. Buyer to pay $1,000.00 per acre. If the survey comes out over
4,000 acres then the buyer shall pay the amount 01'$1,000 over the 4,000 acre number. If the number of acres
is under 4,000 acres then the seller will reduce the sales price by $1,000 per acre. The amount of interest on
the mortgage shall be adjusted accordingly as to the final number of acres being purchased.
6) Seller agrees to deliver all pivots, water lines, pumps and electrical services in good working order at time
of closing.
7) There is one area of the ranch which lies next to two new pivots which the seller has been in negotiation
with the B.L.M. on a land exchange. Seller agrees to continue the negotiations during the life of the mortgage
and the legal descripton of the subject parcel shall be specified prior to closing.
8) Seller agrees to continue negotiations with the State of Idaho on the purchase of up to 120 acres on the
north end of the ranch. This land shall be part of the purchase and will be incorporated into the mortgage
amount at the time of the purchase.
9) Seller agrees to supply the buyer with all historical verification of the past water usage on the ranch. This
information shall be given to the IDWR for verification of water rights.
10) Seller to deliver property at the time of closing free and clear of any conservation easements and
encumbrances.
11) Buyer agrees to lease a portion of the ranch back to the seller for the grazing season 2005 and 2006. The
buyer agrees to lease the grass at a rate of $15 per pair and $11 for a single. This lease to be negotiated prior
to closing.
12) The buyer agrees to assume the outstanding balance on the two new pivots. This amount is $185,000.00.
13) Seller to fullfull the EQUIP contract on the new pivots at Sellers expense.

This ADDENDUM, upon its execution by both parties, is made an integral part of the aforementioned Agreement. In the event
of any conflict or inconsistency between the provisions of this Addendum and the aforementioned Agreement, the provisions of
this Addendum shall control in all respects.

Buyer's Signature

",h~LJ

~.,

Seiler'S Signature

~o~

x_________________________
Date

Signature

Seller's Signature
x~----

Signature

__________----------

Date

ADDENDUM #2
Buyer and Seller agree the Seller will continue negotioations on
the delivery of approximately seventy-two (72) deeded acres at the
bottom of the northern most pivot. Said negotiations are with
Lemhi County. This shall be separate from the closing scheduled
for April 15, 2005 on the Pines Ranch. The purchase price shall be
one thousand dollars ($1,000.00) per acre at closing.
Seller agrees to finalize the negotiations in a timely manner.

DATE

JOE CLARK, BUYER

DATE

-72-

Counteroffer #1

Submitted by:

0

Buyer

rg] Seller

Date of Counteroffer: 02116/2005

This is a COUNTEROFFER to the Real Estate Purchase and Sale Agreement, identified as:
Document # MB-103-05
Date of Document: 02/16/2005
Property Address: Pines Ranch, Pahsimeroi Valley
Buyer(s):

J.C. Investments and or assigns

Seller(s):

Pines Grazing Assoc.

l:J
lJl.··~
...

tl>11..,,,,,,,

Page 1 of

If this is submitted by Seller, the Seller is the Offeror. If this is submitted by Buyer, the Buyer is the Offeror. All other
terms and conditions of the Purchase and Sale Agreement and non-conflicting provisions of previous counteroffers to
remain the same.
1) Purchase price to be $4,000,000.00 cash at closing( $1,000.00 per acre for the deed real estate).
2) All other terms and conditions remain the same.

Counteroffer Expiration:

Date: 02/21/2005

Time: 5:00 p.m.

Other Terms: This Counteroffer, upon its acceptance by both parties, is made an integral part of the aforementioned
Agreement. Offeree accepts Offeror's changes or amendments to previous Counteroffer and agrees to sell on the
above terms and conditions. Receipt of a copy hereof is hereby acknowledged.
Other Offers: If the Offeror is the Seller, the Seller reserves the right to withdraw this offer prior to Buyer's written
acceptance of this Counteroffer. If the Offeror is the Buyer, the Buyer reserves the right to withdraw this offer prior to
Seller's written acceptance of this Counteroffer.
Buyer's Signature

Buyer's Signature

x______________________

x~

Signature

Date

Time

Seller's Signature

~~-~
Signature

~_

____________________

Signature

Date

Time

Date

Time

Seller's Signature

O?.t,h'..r_

~~
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Time

x______________________
Signature

Counteroffer#~

Submitted by:

[g] Buyer 0

Seller Date of Counteroffer: 02/17/2005

This is a COUNTEROFFER to the Real Estate Purchase and Sale Agreement, identified as:
Document # MB-103-05
Date of Document: 02/16/2005
Property Address: Pines Ranch, Pahsimeroi Valley
Buyer(s):

J.C. Investments and or assigns

Seller(s):

Pines Grazing Assoc.

Page 1 of 1

If this is submitted by Seller, the Seller is the Offeror. If this is submitted by Buyer, the Buyer is the Offeror. All other
terms and conditions of the Purchase and Sale Agreement and non-conflicting provisions of previous counteroffers to
remain the same.
1) The purchase price to be $4,000,000.00 cash. ($1,000.00 per acre for the deeded real estate).
To be paid as follows:
a) Buyer to put $3,500,000.00 down at closing( $!,OOO.OO per acre minus $500,000.00).
b) Buyer to hold back $500,000.00 at closing. This money shall be delivered to the buyer upon completion
of the survey and completion of the installation of the new pivots. These items shall be completed to the
satisfaction of the buyer. If these items are completed prior to closing and approved by the buyer, then
at closing the seller shall receive the entire purchase price of $4,000,000.00. ($1,000.00 per deeded acre).

2

This purchase is contingent upon the buyer obtaining suitable finanCing. Buyer to have no longer than 90 days
from mutual written acceptance to obtain said financing. If buyer cannot obtain said financing then this
purchase shall become null and void and all deposits shall be returned to the buyer.

3)

Closing shall be no later than June 1, 2005. However, if buyer can obtain financing prior to May 1, 2005
then buyer agrees to close around May 1, 2005.

4) All other terms and conditions in the purchase and sales agreement and addendum remain the same.

Counteroffer Expiration:

Time: 5:00 P.M.

Date: 02/20/2005

Other Terms: This Counteroffer, upon its acceptance by both parties, is made an integral part of the aforementioned
Agreement. Offeree accepts Offeror's changes or amendments to previous Counteroffer and agrees to sell on the
above terms and conditions. Receipt of a copy hereof is hereby acknowledged.
Other Offers: If the Offeror is the Seller, the Seller reserves the right to withdraw this offer prior to Buyer's written
acceptance of this Counteroffer. If the Offeror is the Buyer, the Buyer reserves the right to withdraw this offer prior to
Seller's written acceptance of this Counteroffer.
Buyer's Signature
x~

____

~

_____________

Signature

Date

Time

Date

Time

Seller's Signature

x,______________________
Signature
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GRAZING LEASE

f~ay

II~t/

THIS LEASE is made and entered into on this /
of
L , 2005, by
and be~een Flying Joseph Ranch, LLC. of 7213 Perimeter Road South, Seattle, WA 98108
("Landlord") and Ben Yates/Judd Whitworth of280 Martin Avenue, Santa Clara, CA 95050
rrenant").

FOR VALUABLE CONSIDERATION RECEIVED, the parties agree as follows:

1. Description. Landlord leases to Tenant and Tenant leases from Landlord, to be used
for grazing purposes, the following described gfound referred to as "the premises" located in the
north cnd of the Pines Ranch, more particularly described on Map attached hereto as Exhibit A ,4 ~~.<Jf7d l
and made a part hereof by this reference. A new fence will be constructed on the Premises along
<7 (
the Pahsimeroi River. All ground insi.de the riparian area shaH not be part of the Premises.
t'
2. Thrm. The term of this Lease shall be for the 2005 and 2006 growing seasons from
approximately May 1 through October 1 of each year but shall not exceed April 1 through
December 1 except by written pennission by Landlord.
3. B&n!. The total rent for the two (2) year term shall be $10.00, which Tenant agrees to
pay to Landlord upon the signing of this Lease.
4. !l.§s. The premises are leased to Tenant for the purpose of cattle and horse grazing.
Tenant may use the white house but does not have Llse of other fann houses or connecting
buildings. Tenant may use corrals on the upper portion of the ranch for sorting wh.ich use shall
not exceed ten (10) days per year. Tenant may leave not more than twenty (20) horses on Pines
Ranch for not more than ten (10) days per year. Tenant shall not use or permit to be used the
premises or any part of the premises foT. any purpose or use other thnn those for which the
premises have been leased unless otherwise mutually agreed by the parties.
5. Waste. Tenant shall not commit waste on, or damage to, the premises and will use
due care to prevent others from so doing. Tenant shall not commit a nuisance on the premises or
permit others to do so; nor shall Tenant use the premises for any unlawful purpose, or allow any
other person to do so.
6 Rm>air. Tenant shall keep the prem.ises, fences, pivots, main line, and other
improvemen.ts on the premises in good repair and condition, and in as good repair and condition
as received during the term of this Lease, ordinary wear and tear excepted.
7. Alterations. Tenant shall not make or. pennit to be made any additions or alterations to
the premises or any part of the premises without the prior. written consent of the Lan.dlord.

LEASE
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8. Water Rights. Water for the premises obtained by Tenant under Landlord's water
rights shall be used only on the premises and in conformance with rules and regulations of the
Idaho Department of Water Resources. Landlord shall pay Water District B expenses. Tenant
shall pay all other acquisition and maintenance, repair, diversion and other charges connected
with the use of water on the premises for whatever purpose or purposes.
9. Right of Entry. Landlord reserves the right during the term of this Lease to enter the
premises or any part thereof, at any reasonable time or times, for the purposes of inspection,
consultation with Tenant, making repairs or improvements and for all other lawful purposes
whatsoever.
10. Liability. Tenant agrees to indemnify and hold Landlord harmless and keep Landlord
free, during the term of this Lease from any and all liability and claim for damages arising out of
injury to persons and property while in or upon the premises or approaches to the premises or
resulting from livestock or other animals straying from the premises or resulting from water or
flooding.
11. Assignment. Tenant shall not assign this Lease or any interest therein nor sublet the
premises or any part thereof without Landlord's prior, express and written consent.
12. Liens. Tenant shall pay, when due, all sums of money that may become due for
labor, services, materials, supplies or equipment in connection with the premises that were
incurred by Tenant's request. No liens can be secured or caused by Tenant's inability or
unwillingness to pay.
13. Expenses. All normal expenses incurred in connection with the premises will be the
responsibility of Tenant, including but not limited to fence repair, pivot and main line repair,
Tenant's employees, salt, mineral, power, trash removal, veterinarian expenses, etc. of any kind
or nature.
14. Fences. Tenant will repair and maintain all fencing in as good condition as received,
normal wear and tear excepted.
15. Insurance. Tenant shall provide liability insurance and property damage insurance
for the premises and worker's compensation insurance for employees in an amount and form
acceptable to Landlord. A certificate of insurance shall be sent to Landlord each year
documenting such insurance. Landlord shall be responsible for hazard insurance on the Property.
16. Maintenance. The premises shall be maintained in a good and appropriate manner at
all times.
17. Remedies. Tenant agrees that in the event of a default of the performance of any of
the terms of this Lease, Landlord shall have in addition to the remedies provided herein every
LEASE
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remedy now or hereafter available at law or in equity. The rights and remedies available shall be
deemed cumulative and not exclusive.
Landlord shall have the right to enter the premises without affecting this Lease
and before or after reentry may notify Tenant, if Tenant can be located, that Landlord elects to
terminate this Lease, or that Landlord elects to relet the premises on Tenant's account under the
terms and conditions Landlord deems reasonable.
At Landlord's election, Landlord may terminate this Lease, or without terminating
it, relet the premises or any part thereof, on any terms and conditions, and at such rental to which
Landlord may deem advisable, and from time to time.
18. Sale of the Premises. Landlord shall have the right to sell of the premises during the
lease term.
19. First Refusal. If Landlord desires to lease the upper portion of the ranch, Tenant shall
have the first opportunity to lease such upper portion upon the terms and conditions as
determined by Landlord. Further, if Landlord desires to lease the premises after the term hereof,
Tenant shall have the first opportunity to lease the premises upon the terms and conditions as
determined by Landlord.
20. Miscellaneous Provisions.
(a) Attorney Fees. In the event of any action or proceeding brought by either
party against the other under this Agreement, the prevailing party shall be entitled to recover all
reasonable attorneys fees, including attorneys fees on appeal, and all costs of the litigation. Ifan
action or proceeding is not commenced, but it is necessary for the party who sought compliance
with this Agreement to retain the services of legal counsel in that process, then that party shall be
entitled to receive from the party who has failed to perform all reasonable attorneys fees and
related costs.

(b) Successors and Assigns. While nothing herein shall be construed to approve
the assignment or transfer of any interest in this Agreement if there are provisions in the
Agreement which prohibit, restrict or condition such assignment or transfer, this Agreement and
the terms and provisions of it shall inure to the benefit of and be binding upon the successors and
assigns of the parties.
(c) Entire Agreement. This Agreement contains the entire agreement between the
parties respecting the matters herein set forth and supersedes all prior agreements between the
parties hereto respecting such matters.
(d) Governing Law. This Agreement shall be governed by, and construed in
accordance with, the statutes, laws, legal decisions and rules and regulations ofthe State of
Idaho.

LEASE
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(e) Preparation of Agreement. No presumption shall exist in favor of or against
any party to this Agreement as the result of the drafting and preparation of the document.
(f) No Waiver. No waiver of any breach by either party of the terms of this

Agreement shall be deemed a waiver of any subsequent breach of the Agreement.
(g) Amendment. No amendment of this Agreement shall be effective unless the
amendment is in writing, signed by all of the parties.
(h) Signature. This Agreement may be executed in any number of counterparts,
each ofwbich shall be deemed an origi.nal. An executed version of this Agreement which h.as
been signed and transmitted by facsimile or other electronic or mechanical means shall be
deemed an original.
(i) Other Documents. The parties agree to execute and deliver such other
documents as may be necessary or desirable to carry out the purposes of this Agreement.

(j) Time of the Essence. Time and timely perfonnance is of the essence ofthis

Agreement.
IN WITNESS WHEREOF, the parties have signed this Agreement on the date and year
first above written.
LANDLORO:

TENANT:
Ben Yates
Judd Whitworth

F:\WPD ATA\clarkjoc\grazing lease. wpd
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( e) Preparation of Agreement. No presumption shall exist in favor of or against
any party to this Agreement as the result of the drafting and preparation of the document.

(f) No Waiver. No waiver of any breach by either party of the terms of this
Agreement shall be deemed a waiver of any subsequent breach of the Agreement.
(g) Amendment. No amendment of this Agreement shall be effective unless the
amendment is in writing, signed by all of the parties.
(h) Signature. This Agreement may be executed in any number of counterparts,
each of which shall be deemed an original. An executed version of this Agreement which has
been signed and transmitted by facsimile or other electronic or mechanical means shall be
deemed an original.
(i) Other Documents. The parties agree to execute and deliver such other
documents as may be necessary or desirable to carry out the purposes of this Agreement.

(j) Time of the Essence. Time and timely performance is of the essence of this
Agreement.
IN WITNESS WHEREOF, the parties have signed this Agreement on the date and year
first above written.

LANDLORD:

FLYING JOSEPH RANCH, LLC
By _________________________
Joe Clark, Member

TENANT:

~~~.bv\,
Ben Yates

Judd Whitworth

F:\WPDATA\cIark,joe\grazing lease.wpd
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CYNTHIA J. WOOLLEY, ISB #6018
cynthia@ketchumidaholaw.com
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC
P.O. BOX 6999
180 First St. West, Suite 107
Ketchum, 1D 83340
(208) 725-5356
Fax: (208) 725-5569
Attorney for Defendants/CountercIaimants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

PINES GRAZING ASSOCIATION, INC.,
An Idaho Corporation, acting through its
statutory trustees,

Plaintiff/Counterdefendant

Case No.: CV-2007 - 50
ORDER VACATING AND
RE-SETTING TRIAL DATE

vs.
FLYING JOSEPH RANCH, L.L.C., An
Idaho Limited Liability company;
J.C. INVESTMENTS, a foreign Corporation
or other entity,

Defendants/Counterc1aimants.

The Parties having stipulated and good cause appearing,
IT IS HEREBY ORDERED that the trial date of July 22-25, 2008 is VACATED
~7

and the trial date is re-set to November ~, 2008.
DATED this C;l, day of May, 2008

::

,~ 1 District Judge

ORDER VACATING AND RE-SETTING TRIAL DATE
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CLERK'S CERTIFCATE OF MAILING
I hereby certify that I mailed [or delivered by courthouse box] a true and correct
copy of the foregoing ORDER VACATING AND RE-SETTING TRIAL DATE
to the following attorneys this Z 2--day of May, 2008.

Curt R. Thomsen
THOMSEN STEPHENS LAW OFFICES, PLLC
P.O. Box 600
Challis, ID 83226
Cynthia J. Woolley
THE LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC
P.O. Box 6999
Ketchum, ID 83340

Clerk--

ORDER V ACATING AND RE-SETTING TRIAL DATf
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ORIGINAL
Curt R. Thomsen, Esq., ISB #2072
THOMSEN STEPHENS LAW OFFICES, PLLC
2635 Channing Way
Idaho Falls, ID 83404
Telephone (208) 522-1230
Fax (208) 522-1277
and
THOMSEN STEPHENS LAW OFFICES, PLLC
P.O. Box 600
Challis, ID 83226
Telephone (208) 879-6655
Fax (208) 879-6672
Attorneys for plaintiffs PINES GRAZING ASSOCIATION, INC.
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STA TE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
PINES GRAZING ASSOCIATION, INC.,
An Idaho Corporation, acting through its
statutory trustees,
Plaintiff,

v.
FL YING JOSEPH RANCH, L.L.C.,
An Idaho limited liability Company;
J.e. INVESTMENTS, a foreign
Corporation or other entity;
Defendants.

Case No. CV-2007-50

)
)
)
)
)
)
)
)
)
)
)
)
)
)

STIPULAnON

-------------)
COME NOW Plaintiff and Defendants, by and through counsel of record, and stipulate
as follows regarding time periods to file responsive pleadings and briefs as to Defendants'
Motion for Summary Judgment dated August 19,2008:

STIPULATION
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1.

Plaintiff shall have until September 12, 2008 to file responsive affidavits and brief

in opposition. Counsel for Plaintiff will e-mail and mail same to counsel for Defendants.
2.

Defendant shall file any reply affidavits and reply brief on September 16,2008.

Counsel for Defendants will e-mail same to counsel for Plaintiff.
DATED this

day of

AUG. .;';,,2008.
THOMSEN

£r~ENS LAWdE

ICES, PLLC

By:

LA W OFFICES OF CYNTHIA J. WOOLEY, PLLC

By:

Cynthia J. Wooley, Esq

STIPULATION
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Aug 26 08 04:05p

1.

Plaintiff shall have until September 12, 2008 to file responsive affidavits and brief

in opposition. Counsel for Plaintiff will e-mail and mail same to counsel for Defendants.

2.

Defendant shall file any reply affidavits and reply brief on September 16, 2008.

Counsel for Defendants will e-mail same to counsel for Plaintiff.
DATED this

()~

day of

A

\J (; c.l

';, •

2008.

..

/-.

THOMSEN

fEPHENS LA )y.·OE ICES, PLLC
;

.

" r--;...
~,.

... ..,J.,.

By:

LAW07CYNTHIAJ. WOOLEY,PLLC

STIPULATION
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CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the State ofIdaho, resident of and
with my office in Challis and Idaho Falls, Idaho; that on the

X

day of

A0G.

,2008, I

caused a true and correct copy of the foregoing STIPULATION to be served upon the following
persons at the addresses below their names either by depositing said document in the United
States mail with the correct postage thereon or by hand delivering or by transmitting by facsimile
as set forth below.
CYNTHIA J WOOLLEY
LAW OFFICES OF CYNTHIA J WOOLLEY
PO BOX 6999
KETCHUM ID 83340

THOMSEN

[X] Mail
[ ] Hand Delivery
[X] Facsimile

'EPHENS LA']J/O FICES, PLLC
"oJ'

,/,,,

By:
CRT:mmb

5848-004\015 Stipulation

STIPULATION
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Curt R. Thomsen, Esq., ISB #2072
THOMSEN STEPHENS LAW OFFICES, PLLC
2635 Channing Way
Idaho Falls, ID 83404
Telephone (208) 522-1230
Fax (208) 522-1277

and
THOMSEN STEPHENS LAW OFFICES, PLLC
P.O. Box 600
Challis, ID 83226
Telephone (208) 879-6655
Fax (208) 879-6672
Attorneys for plaintiffs PINES GRAZING ASSOCIATION, INC.
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
PINES GRAZING ASSOCIATION, INC.,
An Idaho Corporation, acting through its
statutory trustees,
Plaintiff,

v.
FL YING JOSEPH RANCH, L.L.C.,
An Idaho limited liability Company;
lC. INVESTMENTS, a foreign
Corporation or other entity;
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2007-50

PINES GRAZING ASSOCIATION
WITNESS AND EXHIBIT LIST

------------------------------)
COMES NOW Plaintiff, by and through counsel of record, and pursuant to the scheduling
order herein identifies witnesses and exhibits as follows:
PINES GRAZING ASSOCIATION WITNESS AND EXHIBIT.LIST
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WITNESSES
1.

Benjamin Yates

2.

Steven Bauchman

3.

Judd Whitworth

4.

Mark Brown

5.

Fred Snook Jr.

6.

Representatives of Lemhi County, State ofIdaho: R.J. Smith, Assessor; R. Cope,
R. Snyder and B. Barsalou-Lemhi County Commissioners; Teri Morton-Lemhi
County Clerk and Recorder.

7.

Joseph Clark

8.

Scott Karterman

9.

Plaintiff reserves the right to call any person identified as having knowledge by
Defendants as a witness, and any person identified as a witness by Defendants.

EXHIBITS
1.

Purchase and Sale Agreement for the Pines in the original form

2.

Addendums 1 and 2 to the Purchase and Sale Agreement in the original form

3.

Counteroffers to the Purchase and Sale Agreement

4.

Title Insurance commitment and associated documents

5.

Property survey and map

6.

Lease Agreement with Yates and Whitworth

7.

Amended Notice of Auction

8.

Check FJR for purchase of 80 acres

PINES GRAZING ASSOCIATION WITNESS AND EXHIBIT LIST
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9.

Letter December, 2005 with Release sent to PGA

10.

Finder's Fee Agreements- Karterman

11.

Deeds for 80 acres to FJR

12.

Deed FJR to Karterman

13.

Area map

14.

Lemhi County documents re auction and amendment of auction notice

15.

EQUIP contract documents

16.

FJR documents produced in discovery

17.

Mark Brown documents produced at deposition and in discovery

18.

Impeachment and Rebuttal exhibits as may be determined at trial

DATED this

O){ day of O~1:.;

,2008.
EPHENS LAW OFFICE
,PLLC
,.'
~

By:

PINES GRAZING ASSOCIATION WITNESS AND EXHIBIT LIST
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CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the State of Idaho, resident of and
with my office in Challis and Idaho Falls, Idaho; that on the 6

~

day of

()c:f'

,2007, I

caused a true and correct copy of the foregoing PINES GRAZING ASSOCIATION WITNESS
AND EXHIBIT LIST to be served upon the following persons at the addresses below their names
either by depositing said document in the United States mail with the correct postage thereon or
by hand delivering or by transmitting by facsimile as set forth below.
CYNTHIA J WOOLLEY
KIRSTIN K DUTCHER
LA W OFFICES OF CYNTHIA J WOOLLEY
PO BOX 6999
KETCHUM ID 83340

[X] Mail
[ ] Hand Delivery
[X] Facsimile

CRT:mmb

5848-004\019 Wit and Exh List

PINES GRAZING ASSOCIATION WITNESS AND EXHIBIT LIST
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Ti . . . , ,
)I
CUSTEFi COUNTY
IDAHO

ORIGINAL

2008 OCT -9 PM 2: 45
CYNTHIA J. WOOLLEY, ISB #6018
cynthia@ketchumidaholaw.com
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC
P.O. BOX 6999
180 First St. West, Suite 107
Ketchum, ID 83340
(208) 725-5356
Fax: (208) 725-5569

Attorney for Defendants/Counterclaimants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
PINES GRAZING ASSOCIATION, INC.,

Case No.: CV-2007 - 50

An Idaho Corporation, acting through its
statutory trustees,

Plaintiff/Counterdefendant

MOTION TO VACATE
AND RE-SET TRIAL DATE

vs.

FLYING JOSEPH RANCH, L.L.C., An
Idaho Limited Liability company;

J.C. INVESTMENTS, a foreign Corporation
or other entity,

Defendants/Counterclaimants.

COMES NOW the Defendants/Counterc1aimants, by and through their attorney of
record, and hereby move to vacating the trial currently scheduled for November 5-7,
2008 and respectfully request that the trial be re-set for a date after March 2009. The
reasons for this motion are set forth in the Affidavit of Cynthia J. Woolley, filed herewith
and the following:

-91MOTION TO VACATE AND RE-SET TRIAL DATE

1. Cynthia J. Woolley, Counsel for the Defendant, will be undergoing

chemotherapy and radiation for breast cancer from October 2008 through
February 2009.
2. The parties have completed discovery in this case.
3. The parties have agreed to vacate and reschedule the trial.
4. Therefore, based upon the aforementioned reasons, the
Defendants/Counterclaimants request that the Court enter Order to vacate the
November 5-7,2008 trial and re-set to a date no earlier than the end of March,
2009.

DATED this 8th day of October, 2008.

LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC

CYNTHIA J. WOOLLEY
Attorney for Defendants/Counterc1aimants

-92MOTION TO VACATE AND RE-SET TRIAL DATE

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on October 8, 2008, I served a true and correct copy of
the within and foregoing document upon the attorney(s) named below in the manner
noted:
Curt R. Thomsen, Esq.
THOMSEN STEPHENS LAW OFFICES, PLLC
P.O. Box 600
Challis, ID 83226
Fax (208) 879-6672
By depositing copies of the same in the United States Mail, postage
prepaid, at the post office at Ketchum, Idaho.
By hand delivering copies of the same to the office of the attorney(s) at
hislher offices.

x

By telecopying copies of same to said attorney(s) at the telecopier
numberls listed above.

LA W OFFICES OF CYNTHIA J. WOOLLEY, PLLC

CYNTHIA J. WOOLLEY
Attorney for DefendantslCounterclaimants
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CYNTHIA J. WOOLLEY, ISB #6018
cynthia@ketchumidaholaw.com
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC
P.O. BOX 6999
180 First st. West, Suite 107
Ketchum, ID 83340
(208) 725-5356
Fax: (208) 725-5569
Attorney for Defendants/Counterclaimants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

PINES GRAZING ASSOCIATION, INC.,
An Idaho Corporation, acting through its
statutory trustees,
Plain tiff/Counterdefendan t

Case No.: CV-2007 - 50

STIPULATION TO VACATE
AND RE-SET TRIAL DATE

vs.
FLYING JOSEPH RANCH, L.L.C., An
Idaho Limited Liability company;
J.C. INVESTMENTS, a foreign Corporation
or other entity,
Defendants/Counterclaimants.

COME NOW the PlaintiffiCounterdefendant and Defendants/Counterclaimants,
by and through their respective attorneys of record, and hereby stipulate and agree to an
order vacating the trial currently scheduled for November 5-7, 2008 and respectfully
request that the trial be re-set for a date after March 2009.
Pursuant to the Court's Scheduling Order, Counsel for the parties certify that they
have discussed this matter with their respective clients and affirmatively represent to the
Court that the parties have no objections to this request or Stipulation.
-94MOTION TO VACATE AND RE-SET TRIAL DATE

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on October 8,2008, I served a true and correct copy of
the within and foregoing document upon the attorney(s) named below in the manner
noted:
Curt R. Thomsen, Esq.
THOMSEN STEPHENS LAW OFFICES, PLLC
P.O. Box 600
Challis, ID 83226
Fax (208) 879-6672
By depositing copies of the same in the United States Mail, postage
prepaid, at the post office at Ketchum, Idaho.
By hand delivering copies of the same to the office of the attorney(s) at
hislher offices.

- x- -

By telecopying copies of same to said attorney(s) at the telecopier
numberls listed above.

LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC

CYNTHIA J. WOOLLEY
Attorney for Defendants/Counterclaimants
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THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, CUSTER COUNTY

PINES GRAZING, INC., An Idaho
Corporation acting through its statutory trustees, ase No.: CV-07-50
Plaintiff,

EMORANDUM DECISION AND ORDER
ENflNGSUMkURYJUDGMENT

vs.

FLYING JOSEPH RANCH, L.L.c., An Idaho
Limited Liability company; J.e.

INVESTMENTS, a foreigh corporation or other
entitity; and SCOTT KARTERMAN, an
inidividual,
Defendants

I
BACKGROUND
In April of 2007, Plaintiff sued Defendants, requested a jury trial, and alleged breach of
contract and/or unjust enrichment regarding the purchase and sale approximately eighty (80)
acres of land located in Lemhi, County. Defendants responded with various defenses, but
basically denied they owed any monies to Plaintiff.
Discovery has been ongoing since the inception of the litigation, and Defendants now
seek summary judgment and dismissal of Plaintiffs cause of action. Plaintiff responds that there
are disputed issues of material facts that preclude the relief requested by Defendants. Both
parties have submitted affidavits, depositions, and memoranda in support of their respective
positions. The parties have now argued their respective positions before the Court and have
submitted the issue for decision.

-96MEMORANDUM DECISION AND ORDER -

II
SUMkURYJUDGMENTSTANDARD
Summary judgment is granted when "there is no genuine issue as to any material fact and
the moving party is entitled to judgment as a matter of law." I.R.C.P. 56(c); Thomson v. Idaho

Ins. Agency, Inc., 126 Idaho 527, 887 P.2d 1034 (1994). If the motion is supported by
depositions or affidavits an opposing party "may not rest upon the mere allegations or denials of
(his) pleadings, but the ... response, by affidavits or as otherwise provided in this rule, must set
forth specific facts showing that there is a genuine issue for trial." LR.C.P 56(e); Podolan v.

Idaho Legal Aid Services, Inc., 123 Idaho 937,854 P.2d 250 (1993); Tuttle v. Sundega Indus.,
Inc., 125 Idaho 145,868 P.2d 473 (1994). Bare pleadings or unsubstantiated allegations, without
additional proof, are not sufficient to establish compliance with Rule 56(e). See Celotex Corp. v.

Catrett, 477 U.S. 317, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986).
The moving party, on summary judgment, has the burden of proving the absence of
material facts. Tingley v. Harrison, 125 Idaho 86, 89, 867 P2d 960 (1994). On the other hand,
"the non-moving party .. , must establish a genuine issue of material fact regarding the element
or elements challenged by the moving party's motion." Farm Credit Bank of Spokane v.

Stevenson, 125 Idaho 270, 273, 869 P.2d 1365 (1994). The non-moving party must produce
admissible evidence in the form of affidavits, depositions, or other evidence establishing an issue
of material fact. R. G. Nelson, A.lA. v. Steer, 118 Idaho 409, 410, 797 P.2d 117 (1990); Hecla

Mining Co. v. Star-Morning Mining Co., 122 Idaho 778, 785, 839 P.2d 1129 (1992). "[AJ mere
scintilla of evidence or only slight doubt as to the facts", will not create a genuine issue of fact
sufficient to defeat summary judgment. Harpole v. State, 131 Idaho 437, 439, 948 P.2d 151
(1997). "The non-moving party 'must respond to the summary judgment motion with specific
facts showing there is a genuine issue for trial. Tuttle v. Sudenga Indus., Inc., 125 Idaho 145,
150,868 P.2d 473,478 (1994).'" Samuel v. Hepworth, Nungester & Lezamiz, 134 Idaho 84, 87,
996 P.2d 303 (2000).
The facts in the record, and all reasonable inferences arising therefrom, must be liberally
construed in favor of the party opposing the motion. Bear Island Water Assoc. v. Brown. 125
Idaho 717, 874 P.2d 528 (1994). Bromley v. Garey, 132 Idaho 807, 979 P.2d 1165 (1999). The
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court must recogmze that even undisputed evidentiary facts may yield conflicting albeit
reasonable inferences and that granting summary judgment would deprive the parties of their
right to have a jury draw those inferences. Riverside Development Co. v. Ritchie, 103 Idaho 515,
650 P.2d 657 (1982). Thus, in cases where reasonable persons could draw conflicting inferences
or reach different conclusions from the undisputed facts, a motion for summary judgment must
be denied. Doe v. Durtschi, 110 Idaho 466,470, 716 P.2d 1242 (1986). "Nevertheless, where the
evidentiary facts are not disputed and the trial court ... will be the trier of fact, ... the court alone
[is] responsible for resolving the conflict between those inferences". Riverside v. Ritchie, 103
Idaho at 519; First Security Bank of Idaho NA. v. Murphy 131 Idaho 787, 964 P.2d 654 (1998),
rehearing denied.

III
DISCUSSION
These parties became entangled in the present litigation when Plaintiff sold its ranch to
Defendants (Flying Joseph Ranch, LLC.) in 2005. The record reflects that the ranch was thought
to contain approximately 4,000 acres more or less and the sales price was to be $l,OOO.OO/acre,
with the exact acreage was to be determined before closing. Prior to closing on the ranch, it was
learned for the first time that approximately 80 - 120 acres of the northern part of the ranch was
in Lemhi, County. I Plaintiff, upon learning of that fact, agreed to negotiate so as to again obtain
title to the property in Lemhi County for sale to Defendant; and Defendant agreed to pay
$l,OOO.OO/acre when Plaintiff securing title to that property.
The sale closed and Plaintiff negotiated with the county to purchase the Lemhi property.
During negotiations it became apparent that the property would have to be placed for public
auction rather than purchased at a private sale. Plaintiff asked county officials to schedule the
sale, and appeared at the sale in August of 2005 to acquire the property and re-sell to Defendants.
Scott Karterman, as an agent of Flying Joseph Ranch, LLC, also appeared at the sale to
bid for the property. Discussions occurred between agents of the Plaintiff and Mr. Karterman,

I Apparently, a meandering creek along the boundary line between Lemhi and Custer counties had changed the
boundary so that the property thought to be in Custer County was now in Lemhi. Lemhi County had acquired the
acreage via tax deed some 40 - 50 years earlier albeit the ranch continued to use the property unaware of the change.
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and Karterman offered Plaintiff $20,000.00 to forego bidding at the sale. Plaintiff accepted the
offer and submitted no bid. Karterman ultimately submitted the highest bid and acquired the
acreage for Flying Joseph Ranch for approximately $450.00/acre.
Following the sale, Flying Joseph sent a $20,000.00 check and release of claims to
Plaintiff. Plaintiffrefused to sign the release insisting that Defendant owed Plaintiff the
difference between what Defendant bid at the auction and the $1,000.00 Defendant had agreed to
pay Plaintiff for securing the property for re-sale as originally agreed. Plaintiff has filed suit
against Defendants to recover that amount plus it fees and costs.

III
CONCLUSION

The Court declines to award summary judgment to Defendant because there are disputed
issues of material fact for resolution as well conflicting inferences that may be drawn from those
facts not in dispute. 2 The jury, as finder of fact, must determine if there was an enforceable
agreement between Plaintiff and Flying Joseph relating to the purchase of the acreage in Lemhi,
County; and whether or not there was an enforceable agreement regarding Defendant's request
3
that Plaintiff refrain from bidding at the public auction.

Scott Karterman' s request for dismissal is granted as the record is devoid of any evidence
to support any basis for a claim against him other than as an agent for Flying Joseph Ranch.

IT IS SO ORDERED.
Dated this 3rd day of October, 2008
Brent J. Moss
District Judge

~---99Defendant's claims that the Plaintiffs alleged contracts are barred by the Statute of Frauds, mutual mistake, etc; do
not support dismissal of Plaintiffs claims at this point.

2

Assuming, arguendo, that the agreement not to bid was illegal that does not necessarily end the inquiry when the
party seeking to escape liability and who would ultimately benefit from non-enforcement is the instigator of the
th
agreement. See, e.g., 8 Williston on Contracts (4 ed) § 19:75
3
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SEVENTH JUDICIAL DISTRICT COURT, STATE OF IDAHO
IN AND FOR THE COUNTY OF CUSTER
MAIN STREET, POBOX 385
CHALLIS, IDAHO 83226

Pines Grazing Association
vs.
Flying Joseph Ranch, Llc, eta!.

)
)
)

Case No: CV-2007-0000050

)

Certificate of Mailing

)

----------------------)
I hereby certify that on Thursday, October 16,2008, a true and correct copy of the
foregoing Memorandum Decision and Order Denying Summary Judgment was served by placing
the same in the respective courthouse mail boxes or by regular postal service to the following:
Plaintiff's Counsel:
Curt R. Thomsen Esq
PO Box 600
Challis ID 83226

Mailed XX

Hand Delivered

Faxed

Defendant's Counsel:
Cynthia Jane Woolley Esq
P.O. Box 6999
Ketchum ID 83340

Mailed- XX-

Hand Delivered

Faxed

CERTIFICATE OF MAILING
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Date: 11/20/2008

Seventh Judicial District Court - Custer County

Time: 10:47 AM

User: RUTH

Minutes Report

Page 1 of 1

Case: CV-2007-0000050
Pines Grazing Association vs. Flying Joseph Ranch, Llc, etal.
Selected Items

Hearing type:

Status

Minutes date:

11/19/2008

Assigned judge:

Brent J. Moss

Start time:

02:30 PM

Court reporter:

Dave Marlow

End time:

02:30 PM

Minutes clerk:

Ruth Brunker

Audio tape number:

Parties:

Pines Grazing
Flying Joseph Ranch
The Status Hearing on the above entitled matter came on this 19th day of November,
2008, before The Honorable Brent J. Moss, District Judge, at the Custer County
Courthouse, Challis, Idaho. Counsel for the plaintiff, Curt R. Thomsen, Esq. appeared in
person. Cynthia J. Woolley, Esq., appeared telephonically on behalf of the defendant.
Judge Moss asked of the attorney's as to the possibilibty of setting a new trial date. Dates
were discussed. The Jury Trial was set for July 22, 23, 24th, 2009 to begin at 9 AM.
The Pretrial Confernece will be June 17, 2009 at 2:30 PM.
Dated and done this November 20, 2009.

~pa;{~
Ruth Brunker
Deputy Clerk

MINUTES REPORT
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Date: 6/23/2009

Seventh Judicial District Court - Custer County

Time: 12:04 PM

Minutes Report

User: RUTH

Case: CV-2007-0000050

Page 1 of 1

Pines Grazing Association vs. Flying Joseph Ranch. L1c. etal.
Selected Items
Hearing type:

Pretrial Conference

Minutes date:

06/17/2009

Assigned judge:

Joel E Tingey

Start time:

02:30 PM

End time:

12:00 AM

Minutes clerk:

Ruth Brunker

Audio tape number:

Parties:

Pines Grazing
Flying Joseph Ranch

Court reporter:

The above entitled matter came on this 17th day of June. 2009. before The Honorable
Joel E. Tingey. District Judge. for Custer County Courthouse. Challis. Idaho. for the
scheduled oPRETRIAL CONFERENCE HEARING .. Plaintiffs attorney. Curt Thomsen.
Esq. appeared in person. The defendant's attorney. Cynthia Woolley appeared
telephonically. Chief Deputy Mike Talbot and Ruth Brunker. Deputy Clerk were present
also. There was no Court Reporter present.
The Court addressed the upcoming jury trial. Each attorney stated they were ready to go
forward. Judge Tingey stated he has a conflicting trial that day and Judge Harding may be
appointed to preside over this trial. Each attorney was fine with that.
The Court requested jury instructions one (1) week before the trial. The Court asked if
there were any Expert Witnesses. each attorney said no.
The trial would take three (3) days each agreed.
The Court stated each attorney would have four (4) Preemptory Challenges.
The jury would be seated to view the film at 9:30 a.m. with the trial commencing at 10:00
a.m.
Dated and Done this 23rd day of June. 2009.

;fa¢~~J'LRuth Brunker
Deputy Clerk
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CYNTHIA 1. WOOLLEY, ISB #6018
cynthia@ketchumidaholaw.com
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC
P.O. BOX 6999
180 Second St. West, Suite 107
Ketchum, ID 83340
(208) 725-5356
Fax: (208) 725-5569
Attorney for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

PINES GRAZING ASSOCIATION, INC.,
An Idaho Corporation, acting through its
statutory trustees,
PlaintifflCounterdefendant,

Case No.: CV-2007 - 50
MEMORANDUM IN SUPPORT OF
DEFENDANTS' SECOND MOTION TO
DISMISS

vs.
FLYING JOSEPH RANCH, L.L.C., An
Idaho Limited Liability company; and
J.C. INVESTMENTS, a foreign Corporation
or other entity,
Defendants/Counterclaimants.

INTRODUCTION
By its Second Amended Complaint ("SAC"), Plaintiff Pines Grazing Association, Inc.
("PGA") seeks payment for negotiating and arranging the sale of real property by Lemhi
MEMORANDUM IN SUPPORT OF
DEFENDANTS'SECOND MOTION TO DISMISS
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County to Defendants - real property PGA itselfnever owned and never acquired. By seeking
payment for arranging a sale between Lemhi County and Defendants, PGA attempts to have
this Court award PGA what is in essence a real estate commission. The basis for this real
estate commission is two-fold: (1) a contract signed on April 15, 2005 which states that:
" ... [S]eller [PGA] will continue negotioations [sic] on the delivery of approximately seventytwo (72) deeded acres at the bottom of the northern most pivot. Said negotiations are with
Lemhi County. This shall be separate from the closing scheduled for April 15, 2005 on the
Pines Ranch. The purchase price shall be one thousand dollars ($1000.00) per acre at closing.
Seller agrees to fmalize closing in a timely manner;" and (2) an alleged oral agreement made
on August 22, 2006 to recover payment for forbearing to bid and thus allowing the sale of
property by Lemhi County to Defendants at public auction. By Idaho statutory law, the
payment PGA seeks is a real estate commission for brokering a real estate purchase and sale.
Because PGA never alleges that it is a licensed real estate broker or that there is any written
agreement for payment of commission, PGA is foreclosed from recovering the payment it
seeks in this lawsuit. See Idaho Code § 54-2002.
Before the judicial resources of this Court are consumed in the upcoming three-day
trial scheduled to commence July 22,2009, Defendants ask the Court to consider dismissing
PGA on the basis that it is seeking a commission for the sale of real estate which is blatantly
illegal under express Idaho Statute unless (1) it is a licensed Idaho broker (Idaho Code §542002) and (2) it has a written commission agreement with the seller, Lemhi County (Idaho
Code § 9-508).
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Pursuant to I.R.c.P. Rule 12(b)(6), the SAC should be dismissed for failure to state a
claim upon which relief can be granted. Defendants should also be awarded their attorneys'
fees and costs pursuant to Idaho Code §§ 12-120,12-121 and/or 12-123 and the attorneys' fees
provision stated in the written Purchase and Sale Agreement between the parties.

FACTS AS STATED IN THE SECOND AMENDED COMPLAINT 1
Plaintiff, PGA and Defendants Flying Joseph Ranch, LLC ("Flying Joseph") and/or
J.e. Investments ("JC") entered into a contract for the purchase and sale of real estate owned
by PGA (referred to herein as the "Purchase and Sale Agreement") (SAC,

~

7). The SAC

vaguely describes the subject of the Purchase and Sale Agreement as "certain land." (Jd.)
Subsequently, the parties discovered that "certain acreage" was owned not by PGA, but by
Lemhi County. (SAC,
~

~

8) PGA alleges that "approximately 80 acres were involved." (SAC

12)
The SAC contains no allegation that PGA ever owned the approximately 80 acres of

"certain acreage" for which it now seeks payment nor does it state that PGA is a licensed real
estate broker. Instead, the SAC states that pursuant to a written agreement dated April 15,
2006, PGA agreed to "talee all necessary steps to acquire the property from Lemhi County to
include negotioations [sic] or petitions to or with Lemhi County as required." (SAC

~

8).

PGA discovered that the land could not be acquired directly and that it could only be sold by
public auction. Significantly, the SAC states that "Lemhi County advertised the property for
sale at public auction as a result ofPlaintw's actions on or about August 22, 2006." (SAC

~

9)(emphasis added). At the auction on August 22,2006, PGA and Defendants entered into an
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alleged oral agreement whereby PGA would not bid and Defendants would purchase the
property, and that Plaintiffs would be paid pursuant to the purchase and sale agreement (SAC

~

14). PGA alleges that it is entitled to the difference between the price Defendants paid at
auction and the $80,000 Defendants originally agreed to pay for the property when it thought
PGA owned the property. By not purchasing the property at public auction and instead making
a deal for payment connected with the purchase and sale of property by third parties, PGA is in
reality seeking a real estate commission.
As set forth more fully below, and even assuming this is all true, PGA's alleged
actions are clearly improper under Idaho statute without a real estate broker's license (Idaho
Code §54-2002) and without a written contract for the payment of commission (Idaho Code §
9-508).

ARGUMENT
A. Plaintiff Can Not Recover For Its Actions Regarding the Lemhi County
Property Because It Is Not A Licensed Real Estate Broker in Idaho And Never Owned
The Property.

Idaho Code § 54-2002 states that no person can perform a single act as a real estate
broker without an Idaho license. Specifically, Idaho Code § 54-2002 states:

§ 54-2002. Licensure required
No person shall engage in the business or act in the capacity of real
estate broker or real estate salesperson in this state without an
active Idaho real estate license therefore. Unless exempted from
this chapter, any single act described within the defmitions of "real

1 Defendants do not agree with all of the facts as stated in the SAC; however, for the purposes
of a motion to dismiss, they are assumed to be true.
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estate broker" or "real estate salesperson" shall be sufficient to
constitute "engaging in the business" within the meaning of this
chapter. Any person who engages in the business or acts in the
capacity of real estate broker or salesperson in this state, with or
without an Idaho real estate license, has thereby submitted to the
jurisdiction of the state ofIdaho and to the administrative
jurisdiction of the Idaho real estate commission, and shall be
subject to all penalties and remedies available under Idaho law for
any violation of this chapter.
Elsewhere in the statute, "acts" of a real estate brokers are defined to include precisely
what PGA claims to have done in this case and states that these acts include:
(a) Any person other than a real estate salesperson, who, directly or
indirectly, while acting for another, for compensation or a promise
or an expectation thereof, engages in any of the following: sells,
lists, buys, or negotiates, or offers to sell, list, buy or negotiate the
purchase, sale, option or exchange of real estate or any interest
therein or business opportunity or interest therein for others; or. ....
(d) Any person who directly or indirectly engages in, directs, or
takes any part in the procuring of prospects, or in the negotiating or
closing of any transaction which does or is calculated to result in
any of the acts above set forth;
Idaho Code § 54-2004(33)(a)(d).
Here, Plaintiff" ... negotiate[dJ the purchase, sale ... or exchange of real estate or any
interest therein ... for others" and/or " ... [dJirectly or indirectly engage[d] in, direct[ed] or
[took] part in the procuring of prospects, or in the negotiating or closing of any transaction
which does or is calculated to result in any of the acts above set forth" when it negotiated
for the sale of the property at public auction and when it made the deal with Defendants at
the auction to be paid for Defendants' purchase of the property from Lemhi County. See,
SAC at ~~ 8, 9; Idaho Code §S4-2002(33)(a)(d).
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Pursuant to express Idaho statute, it is unlawful for PGA to have engaged in these
activities or to attempt to extract a commission for their services without a real estate
broker's license. Idaho case law is equally clear that under Idaho law if a license is
required to engage in certain trades it is illegal to engage in the practice without a license
and a party cannot recover for services rendered absent a license because recovery would
be violative of public policy. See, Gem State Homes v. Idaho Department ofHealth and

Welfare, 113 Idaho 23, 27, 740 P. 2d 65, 69 (1987)(Idaho public policy precludes a party
from recovering for services rendered without a license when a license is required under
state law).
Plaintiffs' SAC must be dismissed with prejudice under express Idaho Statute, which
precludes Plaintiffs' claims in their entirety because Plaintiff is not an Idaho licensed real
estate broker.

B. Plaintiff's SAC Must Also Be Dismissed Because Lemhi County, As Owner Of
The Property, Never Agreed In Writing That PGA Should Be Paid A
Commission For Its Alleged Services.
Another fatal defect with PGA's claims is that an agreement for the payment of a real
estate commission must be in writing and signed by the owner of the property in order to be
enforceable in an Idaho court of law. Idaho Code § 9-508. In this case, it is undisputed that
the owner of the property, Lemhi County, never signed any agreement for the payment of any
monies to PGA for its unlicensed services in arranging for the sale of the Lemhi County
property to the Defendants.
Idaho Code § 9-508 states:

§ 9-508. Real estate commission contracts to be in writing
MEMORANDUM IN SUPPORT OF
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No contract for the payment of any sum of money or thing of
value, as and for a commission or reward for the finding or
procuring by one person of a purchaser of real estate of another
shall be valid unless the same shall be in writing, signed by the
owner of such real estate, or his legal, appointed and duly qualified
representative. Idaho Code § 9-508.
Here, if there was to be a valid agreement for the payment of a real estate commission to
Plaintiff for assisting in the sale of the Lemhi County property, property that Plaintiff never
owned, that agreement needed to be in writing and signed by the owner of the property. In this
case, it is undisputed that Lemhi County, as actual owner of the property never signed any
agreement with anyone regarding the payment of any monies to PGA for sale of the Lemhi
County property. It is also undisputed that Plaintiffs allege that because of their actions, Lemhi
County sold the property to Defendants. This is another basis for dismissal with prejudice of
Plaintiff's SAC. A three-day trial regarding these issues is completely unwarranted under
express Idaho statute cited above.

C.

Plaintiff Should Pay Defendants' Attorneys' Fees.
The Purchase and Sale Agreement contains an attorney's fees clause:
Attorney's Fees - If either party initiates or defends any
arbitration or legal action or proceedings, which are in any way
connected with this Agreement, the prevailing party shall be
entitled to recover from the non-prevailing party reasonable costs
and attorneys' fees ....

Accordingly, as the prevailing party, pursuant to the parties' agreement and Idaho Code §§ 12120,12-121, 12-123 and any other applicable statute, Defendants should be awarded their
attorney's fees and costs in bringing this motion and defending this action.
CONCLUSION
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For the reasons stated above, Plaintiff's SAC should be dismissed with prejudice given
the unlawfulness of Plaintiff's claims under express Idaho statute. The Second Amended
Complaint should be dismissed in its entirety for failure to state a claim upon which relief can
be granted pursuant to I.R.C.P. 12(b)(6) and Idaho Code §§ 9-508; 54-2002; and 54-2004.
DATED this 8 th day of July, 2009.

LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC

Cynthia J. Woolley
Attorney for Defendants/Counterclaimants
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I HEREBY CERTIFY that on July 8, 2009, I served a true and correct copy of the within and
foregoing document upon the attorney(s) named below in the manner noted:

By depositing copies of the same in
the United States Mail, postage
prepaid, at the post office at
Ketchum, Idaho.

Curt R. Thomsen, Esq.
THOMSEN STEPHENS LAW OFFICES, PLLC

P.O. Box 600
Challis, ID 83226
Fax (208) 879-6672

By Federal Express next day delivery
(including Saturday delivery)
By hand delivering copies of the
same to the office of the attomey(s)
at his/her offices.

-x-

By telecopying copies of same to said
attomey(s) at the telecopier numberls
listed above.

LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC

Cynthia J. Woolley
Attorney for Defendants/Counterclaimants
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I I
Curt R. Thomsen, Esq., ISB #2072
THOMSEN STEPHENS LAW OFFICES, PLLC
2635 Channing Way
Idaho Falls, ID 83404
and
THOMSEN STEPHENS LAW OFFICES, PLLC
112 South 7th Street
P.O. Box 600
Challis, ID 83226
Telephone (208) 879-6655
Fax (208) 879-6672
Attorneys for plaintiffs PINES GRAZING ASSOCIATION, INC.
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
PINES GRAZING ASSOCIATION, INC.,
An Idaho Corporation, acting through its
statutory trustees,
Plaintiff,
v.
FLYING JOSEPH RANCH, L.L.C.,
An Idaho limited liability Company;
J.C. INVESTMENTS, a foreign
Corporation or other entity;
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2007-50

PLAINTIFF'S REPLY AND
OBJECTION TO DEFENDANTS'
SECOND MOTION TO DISMISS

---------------------------)
COMES NOW Plaintiff Pines Grazing Association, Inc., through its statutory trustees,
and counsel of record, and submits the following reply and objection to Defendants' Second
Motion to Dismiss filed July 8, 2009 and noticed for hearing on the scheduled first day of trial,
July 22,2009.
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OBJECTION

Although titled as a Motion to Dismiss, the motion is actually an untimely second motion
for summary judgement, or at best a second and untimely motion to dismiss under Rule
12(b)(6).
Defendants first filed a motion to dismiss under Rule 12 (b)(6) which was denied by the
Court on August 30, 2007. Defendants raised many legal grounds as reason to dismiss the
complaint in the first Motion to Dismiss, but none of the grounds asserted included the present
defense that a real estate commission or real estate broker was involved.

The Court denied the

first motion to dismiss in its entirety, permitted a second amended complaint to be filed for
clarification, and Defendants answered the second amended complaint.
None of the twenty-eight (28) affirmative defenses alleged in the Answer to the Second
Amended Complaint specifically raise the matters now asserted in the Second Motion to
Dismiss.

The new matter was therefore waived under Rule 12 (b) and under Rule 8(c) as not

having been raised in the answer.

The Rule requires that any matter constituting an avoidance

or affirmative defense must be plead affirmatively. See also, Keller Lorenz Co. v. Insurance
Associates Corp., 98 Idaho 678,570 P.2d 1366 (1977).

Defendants did file a Motion for Summary Judgment raising many of the same defenses
as first asserted in the first Motion to Dismiss, but the present claims alleging a real estate
commission were not presented.

The Motion for Summary Judgment was denied in its entirety.

Trial in this action was first set for July 22, 2008 and was continued at the request of
Defendants due to a business commitment. Trial was re-set to November, 2008 but was again
re-set to July 22,2009 at the request of Defendants' counsel due to personal medical issues.
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When re-setting the matter the second time, the Court was advised that all discovery and all
pleadings were complete. At the pre-trial conference held June 17,2009 the Court was not
advise of any further motions contemplated.
The present Motion to Dismiss is actually a motion for summary judgment as it requires
the Court to consider matters outside the pleadings. As such, a Motion for summary judgment
should have been filed at least sixty (60) days prior to July 22,2009. This motion is therefore
untimely under Rule 56 (a) and should not be heard at this very late date.

STATEMENT OF FACTS-OPPOSITION TO MOTION
Plaintiff submits the following in opposition to the present motion. The citations to the
record are from the previous affidavits placing deposition excerpts and documents into the
record.
During the 1950's, there was apparently a change in the course of Big Creek which
formed the boundary between Custer and Lemhi Counties. This change in Big Creek caused
some of the property which was formerly in Custer County to be in Lemhi County. (Whitworth
depo p.48). Lemhi County levied taxes on this property and for reasons now unknown, the taxes
were not paid. Therefore, in the 1950's Lemhi County acquired 80 acres of Pines Grazing
property by tax deed. (Whitworth deposition page 48).
The fact that Lemhi County had taken certain property once owned by Pines Grazing
Association for a tax sale was unknown to the new shareholders-owners of Pines Grazing
Association, Yates, Bauchman and Whitworth. Pines Grazing had fenced the 80 acres involved
and used it for 50 years as part their grazing operation, and then placed it under a pivot
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irrigation .. (Whitworth deposition page 11).
In 2004, Pines Grazing Association learned, in the process of refinancing its operations
with Zion's Bank, that it did not have title to the 80 acres involved in this action, (and another
40 acres apparently owned by the State), enclosed by Pines Grazing's fence, used and placed
under pivot. (Bachman deposition page 17-18; Yates deposition page 45-48).
Pines Grazing Association, Inc., decided to sell its property in 2004 -- 2005 and it was
listed for sale.

Joseph Clark, acting through his company J.e. Investments (hereafter Clark and

his two LLC'S, J. C. Investments and Flying Joseph Ranch, will be collectively called CLARK
because both are owned and controlled by Joseph Clark) , made a written offer to purchase the
property in mid-February 2005. (See Purchase and Sale Agreement attached to 2d Affidavit of
Thomsen). In making the written offer, CLARK knew and was advised by Realtor Brown, that
Pines Grazing did not own the acreage it had enclosed and placed under pivot in the uppernorthern part of the ranch. Mark Brown, a Realtor from Ketchum, Idaho, served as a dual agent
for both CLARK and Pines Grazing in preparing all of the documentation and in assisting in the
due diligence work for CLARK. (Brown deposition page 47-48, 102-105).
On February 16, 2005, lC. Investments and Pines Grazing Association entered into the
written Purchase and Sale Agreement. That agreement described the real property, called for a
survey to be completed and for title insurance concerning the described acreage Brown drafted
Addendum No. 1 to the agreement which contained a number of agreements which were part of
the transaction to include a short term grazing lease back to Pines Grazing and an agreement as to
what was to be done about the acreage under pivot, fenced and used by Pines Grazing, but not
owned of record.

PLAINTIFF'S REPLY AND OBJECTION TO DEFENDANTS' SECOND MOTION TO DISMISS

-116-

In February, 2005 Mr. Brown or the parties were somewhat confused as to who actually
owned the omitted acreage. Mr. Brown prepared and the parties signed Addendum No.1 to the
purchase and sale agreement which specified that Pines Grazing was to continue negotiations
with the State of Idaho to acquire the acreage. Mr. Yates penciled in on the Addendum that the
acreage was actually 120 acres and not 80 acres. (Yates deposition page 91).
In fact, there were apparently 120 acres which were "omitted" and pursuant to Addendum
No.1, Pines Grazing purchased 40 acres from the State and transferred it to Clark as part of the
sale. (Yates deposition page 48, 91; Bauchman deposition page 53-54,66 ).
The sale was to have closed in April, 2005 but was extended to June, 2005.

In April,

2005 the previous misunderstanding as to who owned the omitted 80 acres was corrected and all
were aware that the omitted ,.80 acres was owned of record by Lemhi County. Brown, acting as
,

the agent for both parties, prepared addendum No.2 to the purchase and sale agreement which
required Pines Grazing Association to continue efforts with Lemhi County to deliver the
property. CLARK through Brown knew that Pines Grazing had been negotiating with the
County about acquiring the land (Clark depo pp. 31-32). This fact was reflected in the
Addendum No.2 prepared by Brown and signed by both sides. CLARK signed off through
"Joseph Clark, Buyer." CLARK agreed that if the property was delivered he would pay
$1,000.00 per acre for it and Pines Grazing agreed to conduct their efforts in a" timely" fashion.
Pines Grazing understood that it was their responsibility to acquire the land in the name of Pines
Grazing and deliver same to CLARK. (Yates depo pp. 50 ).
The main ranch sale was concluded in June, 2005. The main ranch sale was not held up
due to the omitted acreage and same was not so important to CLARK that the main sale could
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not be completed.

The omitted acreage was a "minor" matter to CLARK. (Clark depo pp. 31-

32)
Through discovery, Pines Grazing learned that Scott Karterman, a friend and the
stipulated agent of CLARK as related to these transactions, had prior to the Purchase and Sale
Agreement, talked to Mr. Whitworth about buying and building a house on the land later
identified as the omitted acreage (Whitworth depo p.21).
Karterman also had a finder's fee agreement with CLARK that Karterman would receive
$100,000.00 in cash or land for "bringing" CLARK to the Pahsimeroi property. Karterman
testified to this agreement and prepared two written documents to memorialize it, although
neither were signed .. (Karterman depo pp. 5-8; exhibits to 2d Affidavit of Thomsen ).
Nevertheless, CLARK understood that it had such an agreement (Clark depo pp. 8-13) and
honored the agreement by ultimately paying Karterman $60,000.00 cash and giving Karterman
40 acres ofland, which are part of the omitted acres, at a value of$I,OOO.OO per acre, to
complete the obligations to Karterman. (Karterman depo pp. 16-18).
In order to perform its obligations under Addendums No.1 and No.2, Pines Grazing,
hired counsel Fred Snook, who went to Lemhi County to investigate and discuss the omitted
acres. At first, Lemhi County did not even know that it owned this property for over 50 years. In
fact, at first Lemhi County thought that it did not own the property. However, after investigating
the matter further Lemhi County confirmed that it owned the property by tax deed. Pines
Grazing requested that the County sell the property to Pines Grazing but the County determined
that it could only get rid ofthe property at a public auction. (Snook depo pp. 55-58; Whitworth
depo pp. 9-13). Therefore, at the request of Pines Grazing Association, through Mr. Snook, the
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property was quickly placed on the County's auction schedule and an amended notice of auction
was scheduled for August 22, 2005. (See Amended Notice attached to 2d Affidavit of Thomsen;
Snook depo pp. age 43-44,55-56). CLARK and Karterman were not involved, had not
requested that the property be placed up for auction, and the property was placed at auction only
because of the actions of Pines Grazing and its attorney. (Snook depo pp. 43, 61)
Pines Grazing interpreted their agreement with CLARK to be that they had an obligation
to do whatever was necessary to acquire and deliver the property to CLARK. (Bauchman depo
pp.25, 52-54; Yates depo p. 50). Accordingly, Pines Grazing after arranging for the auction,
went to the auction intending to purchase the property per its perceived obligations under the
purchase agreement and addendums.
Joseph Clark interpreted the agreement similarly, testifying at pp. 4-5 of his deposition:
Q. As part of the purchase of that property, the Pines property, did you have an
agreement with Pines Grazing Association that they would acquire a 120 acres that they
did not own or was not under their name and deliver it to you?
A. I am not sure what the acreage-I don't think it was a 120 but there was some amount
that they had-they were negotiating to buy from one of the counties up here.
Q. Lemhi?
A. Yeah, Lemhi. And I told them that I would buy that property, if they bought it from
the county under their agreements they were doing with them, for the same amount that I
had paid for the rest of the property on the ranch.
Q. That was a thousand an acre?
A. Yes
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Notwithstanding Clark's understanding as to the effect of the agreement, CLARK,
apparently at the urging of Scott Karterman and/or Mark Brown, sent Scott Karterman to the
auction to purchase the omitted acreage directly and prevent Pines Grazing from acquiring same.
(Clark depo pp. 35-42; Karterman deposition page 14-16) Clark now claims that he felt that
there has been some misrepresentation and that his agreement was with the understanding that
Pines Grazing would purchase the property exclusively and directly from the County. Clark
claims that because the property had to be auctioned for public sale, all of his obligations were
off and he could do as he wished to purchase the property at auction. (Clark depo pp. 33-34).
The written agreement Addendums No.1 and No.2 only require Pines Grazing to deliver the
property and contain no terms on how same must be accomplished.
Pines Grazing felt that it had an obligation to purchase the property at auction to meet
their obligations. (Yates depo pp. 107-108; Bauchman depo pp. 25,54-55).
Karterman appeared at the auction in Salmon, Idaho, as did Yates, Whitworth and
counsel, Fred Snook. Karterman testified that he had been instructed to purchase the property "at
any price" and told the representatives of Pines Grazing that he was there to purchase the
property at any price. (Karterman depo p. 24). Joseph Clark testified that he did not instruct Mr.
Karterman to purchase the property at any price and would not have purchased at any price.
(Clark deposition page 39-41). In fact, Clark thought that the property would probably go at
auction for $300.00 to $400.00 per acre. (Clark depo pp. 39-40)

Pines Grazing also felt that

the property would go for $300.00 to $400.00 per acre at auction. (Snook depo pp. 21, 35) .
When Karterman made the announcement that he was there to purchase the property "at
any price" Judd Whitworth told Mr. Karterman that it was going to cost him at least $1,000.00
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per acre to get the property, obviously a reference to the price to be paid to Pines for acquiring it
under the written agreements. (Whitworth depo pp. 22-23)
Karterman then contacted Joseph Clark via cell phone. According to Karterman, he
understood that Pines Grazing was going to bid on the property to sell it to CLARK. (Karterman
depo pp. 57, 62). Karterman and Clark determined that it would be better not to run up the cost
of the land, and thus requested an agreement that Pines Grazing would not bid at the auction
and would receive $20,000.00 for not bidding. (Karterman depo pp. 26-27,47-48; Clark depo pp.
45).

Karterman, at CLARK's direction, made an agreement with Pines Grazing that it would

not bid at the auction. Karterman claims that the arrangement was that Pines Grazing would be
paid $20,000.00 and they would go away. Yates and Snook testified that the agreement was that
they would be paid $20,000.00 not to bid, and would be allowed to evaluate their options as to
whether to bring suit against Clark for breach of the agreement depending upon the outcome of
the auction. The bid price for the parcels was then unknown. (Snook depo pp. 13-14; Yates depo
pp. 53-54, 59-60).
Lemhi County sold the property in two parcels, one parcel of 60 acres and one parcel of
20 acres. (See Exhibit to 2d Affidavit of Thomsen -Auction Notice). There were several bidders
at the auction for these lands. (Karterman depo pp. 33-35) Although Pines Grazing did not bid
pursuant to the oral agreement made with Karterman and CLARK, others did bid and the
properties ultimately sold for $34,600.00 or $432.50 per acres in total.

LA WAND ARGUMENT
A Motion to Dismiss under Rule 12(b)(6) for failure to state a claim upon which relief
can be granted is limited to those facts as appear in the Complaint, supplemented by those kinds
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of facts which the Court may properly take judicial notice. Hellickson v. Jenkins, 118 Idaho 273,
796 P.2d 150 (C.A. 1990).
Thus, the issue on a Motion under Rule 12(b) is whether the Complaint states a legally
cognizable cause of action, not whether the facts are true, not whether the facts can be
controverted by some allegation or claim, and not whether the Court should balance the facts
presented state whether a claim is present. Just as on a motion for summary judgment, the non
moving party is entitled to have all inferences from the record and pleadings viewed in their
favor and only then may the question be asked whether a claim for relief has been stated. Idaho
School for Equal Educational Opportunity v. Evans, 123 Idaho 573, 850 P.2d 724 (1993); Miles
v. Idaho Power Company, 116 Idaho 635,778 P. 2d 757 (1989).
The Court may grant a Motion to Dismiss under Rule 12(b)(6) only when it appears
beyond doubt that the plaintiff can prove no set of facts in support of the claim which would
entitle the plaintiff to relief. It need not appear that the plaintiff can obtain the particular relief
prayed for so long as the Court can ascertain that some relief may be granted. Harper v. Harper,
122 Idaho 535, 835 P.2d 1346 (C.A.1992). The question is thus whether there is any conceivable
set offacts which would entitle the plaintiff to relief as claimed in the Complaint. See, Orthman
v. Idaho Power Company, 126 Idaho 960,895 P. 2d 561 (1995). Treating a 12(b)(6) Motion as
a motion for summary judgment does not change the legal standards applicable. All facts and
inferences are to be construed in favor of Pines Grazing. The court has already issued its
decision denying a motion for summary judgment in this action under the same facts, as there are
genuine issues of material fact to be tried.
Nothing in or about the written agreements between Pines Grazing and CLARK
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references a real estate commission to Pines Grazing. Rather the agreement was for Pines to take
actions to buy or acquire the property itself and sell it to CLARK. Lemhi County was never
part of the transaction, and made no agreements with Pines Grazing or CLARK. Pines Grazing
never acted as a real estate broker or real estate salesperson in this transaction for CLARK or for
Lemhi County. It did not act for anyone other than itself in making the written agreements
noted and in taking the action described. Thus, Idaho Code sections 54-2002 and 54-2004

(33)(a)(d) do not apply. Pines Grazing was not acting "for others" under 54-2004 (33)(a)(d) and
was not engaging in the business of being a real estate broker or salesperson for CLARK. The
Motion to Dismiss on this ground is unsupported factually and legally.
The only real estate broker in this matter was Mark Brown who is a licensed broker, the
man who drafted the written agreements, and the man who got a commission from the sale.
Lemhi County was not required to and did not agree to pay anyone a commission in
connection with the auction of the 80 acres. Lemhi County simply followed the law in declaring
the property subject to auction and in conducting a public auction. Lemhi County got ALL the
sale proceeds and paid no commissions to Pines Grazing. This is not a real estate commission
transaction as to anyone, including Lemhi County. The defense based on Idaho Code 9-508 is
inapposite and unsupported factually or legally.
DATED this

t3

vLf

~

day of

J

,2009.
/\

THOMSE~' STEPHENS LA W.eE ICES, PLLC
/t

,~

I
By:
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CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the State of Idaho, resident of and
with my office in Challis and Idaho Falls, Idaho; that on the

Is day of

~ L...I

7

,2009,

I caused a true and correct copy of the foregoing PLAINTIFF'S REPLY AND OBJECTION

TO DEFENDANTS' SECOND MOTION TO DISMISS to be served upon the following
persons at the addresses below their names either by depositing said document in the United
States mail with the correct postage thereon or by hand delivering or by transmitting by facsimile
as set forth below.
CYNTHIA J WOOLLEY
KIRSTIN K DUTCHER
LA W OFFICES OF CYNTHIA J WOOLLEY
PO BOX 6999
KETCHUM ID 83340

[X] Mail
[ ] Hand Delivery
[X] Facsimile
[ ] e-Mail

HONORABLE JOEL E. TINGEY
BONNEVILLE COUNTY COURTHOUSE
605N. CAPITAL AVE
IDAHO FALLS ID 83402
/

[X] Mail
[ ] Hand Delivery
[X] Facsimile

B
,
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CYNTHIA 1. WOOLLEY, ISB #6018
cynthia@ketchumidaholaw.com
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC
P.O. BOX 6999
180 First St. West, Suite 107
Ketchum, ID 83340
(208) 725-5356
Fax: (208) 725-5569
Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

PINES GRAZING ASSOCIATION, INC.,
An Idaho Corporation, acting through its
statutory trustees,
PlaintiffiCounterdefendant,

Case No.: CV-2007 - 50

DEFENDANTS/COUNTERCLAIMANTS'
WITNE SS LIST

vs.
FL YING JOSEPH RANCH, L.L.C., An
Idaho Limited Liability company;
J.C. INVESTMENTS, a foreign Corporation
or other entity.

Trial Date: July 22, 2009
Time: 10:00 a.m.

Defendants/Co unterclaiman ts

COME NOW the Defendants/Cciunterclaimants Flying Joseph Ranch, LLC and J.e.
Investments ("Flying Joseph Ranch"), by and through their attorney of record, Cynthia J. Woolley
of the Law Offices of Cynthia J. Woolley, PLLC and hereby submits its trial witness list. The
Defendants/Counterclaimants may call some or all of the following witnesses:
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DEFENDANTS' WITNESSES
l/-Ben Yates, 340 Marti Avenue, Santa Clara, CA 95050. Ben Yates has
knowledge concerning the purchase and sale of Pines Ranch and the Lemhi
County Parcels and the agreements of the parties concerning that purchase and
sale.

2.

/d

Whitworth, May, ID. Judd Whitworth has knowledge concerning the

purchase and sale of Pines Ranch and the Lemhi County Parcels and the
agreements of the parties concerning that purchase and sale.
3.

ephen Bauchman, P.O. Box 10, Challis, ID. Stephen Bauchman has
knowledge concerning the purchase and sale of Pines Ranch and the Lemhi
County Parcels.

/

4.

Lynn Trithart, Boold<eeper, Pines Ranch. (208) 879-2354. Lynn Trithart
presumably has knowledge concerning the purchase and sale of Pines Ranch
and the Lemhi County Parcels.

5. /JOSeph Clark, Aviation Partners (available through counsel). Joseph Clark has
knowledge concerning the purchase and sale of Pines Ranch and the Lemhi
County Parcels and the agreements of the parties concerning that purchase and
sale.
6.

Judy Galfano, assistant to Joseph Clark, Aviation Partners (available through
counsel). Judy Galfano has knowledge about the purchase and sale of Pines
Ranch and the Lemhi County Parcels and the agreements of the parties
concerning that purchase and sale.
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0 c o t t Kartennan. Sun Valley, !D. Scott Karterman has knowledge concerning
the purchase and sale of the Lemhi County Parcels and the agreements of the
parties concerning that purchase and sale.

8~k Brown, Pioneer Associates.

Mark Brown has knowledge concerning the

purchase and sale of the Lemhi County Parcels and the agreements of the parties
concerning that purchase and sale.
9.

The Lemhi County Board of COufty Commissioners. The Commissioners have
j

knowledge about the title and co~veyance of the Lemhi County Parcels.
10.

Terri J. Morton, Lemhi County Auditor and ex-Officio Clerk of the Board of
County Commissioners. Terri J. Morton has knowledge about the title and
conveyance of the Lemhi County Parcels.

11.

Melody Mattson, Escrow Officer, Amerititle, Ketchum, Idaho. Melody Mattson
has information about the escrow of the purchase and sale of Pines Ranch.

12.

Holden Morgan, Amerititle, Ketchum, Idaho. Holden Morgan has information
about the Commitment for Title Insurance prepared by First American Title
Company for Pines Ranch.

13.

Erin Robie, Lemhi Title & Abstract Company, Salmon, Idaho. Erin Robie has
information about the title commitment for the Pines Ranch property prepared
by Lemhi Title & Abstract Company.

14.

Michelle Reay, First American Title Company, Blackfoot, Idaho. Michelle
Reay has information about the commitment for title insurance prepared by First
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American Title Company concerning the property owned by Pines Grazing
Association, Inc.
15.

Larry Wade (888) 475-4404.

16.

Wes Watson (208) 527-3114. Wes Watson has information about the survey
conducted of Pines Ranch.

17.

Jeff Williams, Williams Land Surveying, 3915 Orchard Circle, Ammon, ID
83406 (208) 529-3528. Jeff Williams was hired by Plaintiff to survey Pines
Ranch in connection with the purchase and sale to Defendant Flying Joseph
Ranch, LLC.

18.

Ken Jenkins. Ken Jenkins has information about the legal description, pivot
information and water rights.

19.

Dave Couch, Land Surveyor, Boise, Idaho. Dave Couch has information about
the legal description, pivot information and water rights

~onald Barnes, 319 Tooley Road, Toledo, WA

98591. Don Barnes has

knowledge concerning the purchase and sale of the Lemhi County Parcels and
the agreements of the parties concerning that purchase and sale.
21.

Curtis Hatch, manager of the Flying Joseph Ranch, Custer County, Idaho.
Curtis Hatch has knowledge about the performance of the terms of the grazing
lease.

22.

Alberto Vasquez, employee of the Flying Joseph Ranch, Custer County, Idaho.
Alberto Vasquez has knowledge about the performance of the terms of the
grazing lease.
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Eric Haggerty, Met Life. (208) 362-5131. Eric Haggerty has information about
the legal description of Pines Ranch.

24.

Tim Anderson. Tim Anderson has information about the purchase and sale of
Pines Ranch.

25.

Gorden Ostrum. (408) 993-9494. Gorden Ostrum has information concerning
the Ben Yates' financial dealings.

26.

Kelly Harshbarger, First National Equipment Financing, P.O. Box 2137,
Omaha, NE 68103. (402) 633-7600. First National has information about the
purchase money installment note and security agreement for the Lindsay
Zimmatic Center Pivots.

27.

James M. Hushagen & Clemencia Castro-Woolery, Eisenhower & Carlson,
PLLC, 1202 Pacific Avenue, Suite 1200, Tacoma, WA 98402. James M.
Hushagen & Clernencia Castro-Woolery prepared the Mortgage, Assignment of
Rents, Security Agreement and Fixture Filing made by Flying Joseph Ranch,
LLC as mortgagor and KeyBank National Association as Lender.

28.//red Snook, Jr., 44 Cemetery Lane, Snook Event Center, Suite 12, Salmon,
Idaho. Mr. Snook was present on August 22,2005, and has information
concerning the discussions and agreement made by and among ,the parties at the
time. Mr. Snook also has information regarding the actions of the plaintiff's
officers in persuading Lemhi County to sell the parcels involved, and what was
done to accomplish same.
29.

The Defendants/Counterclaimants reserve the right to call additional witnesses
at the trial.
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DATED this 15th day of July, 2009.

LA W OFFICES OF CYNTHIA J. WOOLLEY, PLLC

CYNTHIA J. WOOLLEY
Attorney for Defendants/Counterclaimants
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on July 15,2009, I served a true and correct copy of the
foregoing document upon the attorney(s) named below in the manner noted:
Curt R. Thomsen
( ) U.S. Mail, Postage Prepaid
THOMSEN STEPHENS LA W OFFICES, PLLC
( ) Hand Delivered
th
112 S.7 St.
( ) Overnight Mail
P.O. Box 600
(X) Facsimile
Challis, ID 83226
( ) E-mail
Fax (208) 879-6672

LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC

CYNTHIA J. WOOLLEY
Attorney for Defendants/Counterc1aimants
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CYNTHIA 1. WOOLLEY, ISB #6018
cynthia@ketchumidaholaw.com
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC
P.O. BOX 6999
180 First St. West, Suite 107
Ketchum, ID 83340
(208) 725-5356
Fax: (208) 725-5569
Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

PINES GRAZING ASSOCIATION, INC.,
An Idaho Corporation, acting through its
statutory trustees,

PlaintiffiCounterdefendant,

Case No.: CV-2007 - 50
DEFENDANTS/COUNTERCLAIMANTS'
TRIAL EXHIBIT LIST

vs.
FL YING JOSEPH RANCH, L.L.C., An
Idaho Limited Liability company;
J.e. INVESTMENTS, a foreign Corporation
or other entity.

Defendants/Counterclaimants.

COME NOW the Defendants/Counterclaimants, Flying Joseph Ranch, L.L.e. and J.e.
Investments, by and through their attorney, Cynthia J. Woolley, of The Law Offices of Cynthia
J. Woolley, PLLC, and hereby submit their trial exhibit list in accordance with the Court's Order
dated June 23, 2009.
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DEFENDANTS/COUNTERCLAIMANTS' TRIAL EXHIBITS
Exhibit
No.
A

Document
No.
Depo.
Exh.39

B

Description
Pioneer Assoc. Advertising for The
Pines Ranch
Real Estate Purchase and Sale
Agreement (Exhibit A to Answer)
Attachment 'A'
Clean Copy of Real Estate Purchase and
Sale Agreement (Exhibit B to Answer)
Fax from Mark Brown to Ben Yates

C
D

FJR144

E

Depo.
Exh.40
March 7, 2005 letter from Jeff L.
Depo.
Williams to Mark Brown
Exh.41
Depo.
April 12, 2005 Letter from Jeff
Williams to Pioneer Associates
Exh.42
First National Equipment Financing
Depo.
Note
Exh.43
April 15, 2005 Fax from Mark Brown to
Depo.
Joe Clark
Exh.44
000021-22 HUD Settlement Statement
Acknowledgement
of
of Receipt
Depo.
Settlement Statement
Exh.l0
44- Corporation Warranty Deed
FJR
45; Depo.
Exh.25
46- Corporation Warranty Deed
FJR
47; Depo.
Exh.26
FJR 168; Quitclaim Deed
Depo.
Exh.27
57; Check from Flying Joseph Ranch, LLC
FJR
to Lemhi County
Depo.
Exh.29
59- Deed of County Property
FJR
60; Depo.
Exh.28
Letter
Enclosing Agreement and
FJR55-51
Release
Depo.
Exh. 13
FJR 155- Grazing Lease
160;

F
G
H
I

J
K
L

M

N

0

p

Q

R

Admitted

Offered
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S
T
U
V
W
X
Y
Z
AA

BB

Depo.
Exh.14
FJR397
FJR398
FJR399
FJR 400
FJR 401
FJR 402
FJR 403
FJR 404
FJR 405
FJR 406

Cynthia J Woolley

TO: +1 (208) 879-64
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Pump repairs spreadsheet
Am Ren Invoice
Jack Cushman Drilling Invoice
Am Ren Invoice
Am Ren Statement
Am Ren Invoice
Am Ren Invoice
Am Ren Invoice
Am Ren Invoice
Foster Well Drilling & Construction
Statement

Defendants/Counterclaimants reserve the right to introduce additional exhibits at trial
and exhibits for use in rebuttal.
DATED this 15 th day of July, 2009.
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC

CYNTHIA J. WOOLLEY
Attorney for Defendants/Counterclaimants
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on July 15,2009, I served a true and correct copy of the
within and foregoing document upon the attorney(s) named below in the manner noted:
Curt R. Thomsen, Esq.
THOMSEN STEPHENS LAW OFFICES, PLLC
2635 Channing Way
Idaho Falls, ID 83404
Fax (208) 522-1277
THOMSEN STEPHENS LAW OFFICES, PLLC
P.O. Box 600
Challis, ID 83226
Fax (208) 879-6672
By depositing copies of the same in the United States Mail, postage prepaid, at
the post office at Ketchum, Idaho.
By hand delivering copies of the same to the office of the attorney(s) at his/her
offices.

x

By telecopying copies of same to said attorney(s) at the telecopier numberls
listed above.

LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC

CYNTHIA J. WOOLLEY
Attorney for Defendants/Counterclaimants
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CYNTHIA 1 WOOLLEY, ISB #6018
cynthia@ketchumidaholaw.com
LAW OFFICES OF CYNTHIA 1 WOOLLEY, PLLC
P.O. BOX 6999
180 First St. West, Suite 107
Ketchum, ID 83340
(208) 725-5356
Fax: (208) 725-5569
Attorney for Defendants/Counterclaimants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

PINES GRAZING ASSOCIATION, INC.,
An Idaho Corporation, acting through its
statutory trustees,

Plaintiff/Counterdefendant,

Case No.: CV-2007 - 50
DEFENDANTS/COUNTERCLAIMANTS'
PROPOSED JURY INSTRUCTIONS

vs.
FLYING JOSEPH RANCH, L.L.C., An
Idaho Limited Liability company;
J.C. INVESTMENTS, a foreign Corporation
or other entity.

Defendants/Counterclaimants.

COME NOW the Defendants/Counterclaimants, Flying Joseph Ranch, L.L.c. and lC.
Investments, by and through their attorney, Cynthia 1 Woolley, of The Law Offices of Cynthia
1 Woolley, PLLC, and hereby submit their proposed jury instructions.
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DATED this 15th day of July, 2009.
LA W OFFICES OF CYNTHIA J. WOOLLEY, PLLC

CYNTHIA 1. WOOLLEY
Attorney for Defendants/Counterclaimants
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on July 15,2009, I served a true and correct copy of the
foregoing document upon the attorney(s) named below in the manner noted:
Curt R. Thomsen
"
THOMSEN STEPHENS LAW OFFICES PLLC ( ) U.S. MaIl; Postage Prepaid
o B 600
'
( ) Hand DelIvered
~'hailis~~D 83226
( ) Over~i~ht Mail
Fax (208) 879-6672

~X} :_~:li~lle

LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC

CYNTHIA 1. WOOLLEY
Attorney for Defendants/Counterclaimants
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DIS;IJPcf6iFllftmUN1(ER
STATE OF IDAHO, IN AND FOR THE COUNTY OF Cfj~ 24 PN 1.;: 00

)
)
PINES GRAZING ASSOCIATION, )
INC, an Idaho Corporation,
)
)
Piaintifflcounter)
Claimant
)
)
vs.
)
FL YI1~G JOSEPH RANCH, LLC, )
An Idaho limited liability company; )
)
J.C INVESTMENTS, a foreign
)
Corporation,
Defendants/counter- )
Claimants.
)
)

Case No: CV-07-50

SPECIAL VERDICT

We, the Jury, answer the special interrogatories as follows:
Question No.1: Is plaintiff entitled to recover for the alleged breach of contract
regarding the purchase of the subject 80 acres?
Answer to Question No.1: Yes

~ No ~

If you answered Question No.1 "yes", proceed to Question No.2. If you answered "no',
proceed to Question No.3.
Question No.2: What is the amount of damages sustained by plaintiff because of the
breach?
$

.V6~

Question No.3: Is plaintiff entitled to recover for the alleged breach of contract relating
to not bidding at the subject auction?

Answer to Question No.3: Yes ~ No

SPECIAL VERDICT

~
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If you answered Question No.3 "yes", proceed to Question No.4. If you answered "no',
proceed to Question No.5.
Question No.4: What is the amount of damages sustained by plaintiff because of the
breach?

Question No.5: (Answer this question only if you answered "no" to questions numbers 1
and 3). Is plaintiff entitled to recover under the theory of unjust enrichment?
Answer to Question No.5: Yes

L.-J No LJ

If you answered "Yes" to Question No.5. proceed to Question No.6. If you answered
"No" to Question 5, then skip to Question No.7.
Question No.6: What is the amount of damages sustained by plaintiff under the theory
of unjust enrichment?
$_------

Question No.7: (Answer this question only if you answered "no" to questions 1,3, and
5; otherwise proceed to question no. 9). Is Plaintiff entitled to recover under the claim of
promissory estoppel?
Answer to Question No.7: Yes

r~

No

L.-J

If you answered "Yes" to Question No.7. proceed to Question No.8. If you answered
"No" to Question 7, then skip to Question No.9.
Question No.8: What is the amount of damages sustained by plaintiff under the theory
of promissory estoppel?

$_----Question No.9: Is defendant entitled to recover for the alleged breaches of contracts?
Answer to Question No.9: Yes L-.J No

rX:

If you answered Question No.9 "yes", proceed to Question No.lO. If you answered "no',
sign the verdict form and inform the bailiff you are done.
Question No.1 0: What is the amount of damages sustained by defendant because of the
breach(es)?

SPECIAL VERDICT
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2ft day of July, 2009
~-~~--Foreperson
Dated this
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JURY INSTRUCTION NO.1
Now that you have been selected and sworn as the jury to try this

m~, 44k6t7to ~ We? 6

with you what will be happening. To start the trial, I will read to you some of the instructions as
to the law that applies in this case. The attorney for the plaintiff or plaintiffs will make an
opening statement, and then the attorney for the defendant or defendants may make an opening
statement. The attorney for the defendant or defendants may save his opening statement until
later. The opening statement is intended to inform you about the party's case, and what is
claimed by a party, and what evidence the party intends to produce for you. However, the
opening statement is not evidence.
After the opening statements, each party offers evidence to support their respective
claims. The plaintiff or plaintiffs proceed first and offer all of their evidence in support of their
claims. Then the defendant or defendants proceed to offer all of their evidence in support of their
defenses. Thereafter, the plaintiff or plaintiffs may, but are not required to, offer evidence to
rebut the evidence presented by the defendant or defendants.
After all ofthe evidence has been presented, I will read to you the rest of your
instructions. In those instructions I will tell you what the law is and will tell you what you will
have to decide.
Then the trial concludes with the closing arguments of the attorneys for both sides.
Finally, you will be taken to the jury room where you can deliberate on your verdict in privacy.
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JURY INSTRUCTION NO.2
These instructions define your duties as members of the jury and the law that applies to
this case.
Your duties are to determine the facts, to apply the law set forth in these instructions to
those facts, and in this way to decide the case. In so doing, you must follow these instructions.
You must consider them as a whole, not picking out one and disregarding others. Neither
sympathy nor prejudice should influence you in your deliberations. Faithful performance by you
of these duties is vital to the administration of justice.
In determining the facts, you may consider only the evidence admitted in this trial. This
evidence consists of the testimony of the witnesses, the exhibits offered and received, and any
stipulated or admitted facts. As the sole judges of the facts, you must determine which of the
witnesses you believe, what portion of their testimony you accept, and what weight you attach to
it.
The production of evidence in court is governed by rule of law. At times during the trial,
I may sustain an objection to a question without permitting the witness to answer it or to an
offered exhibit without receiving it into evidence. I will do this when the question calls for
testimony that was not admissible or when the exhibit itself was inadmissible. In reaching your
decision, you may not consider such a question or exhibit or speculate as to what the answer or
exhibit would have shown. In addition, where an answer is given or an exhibit received, I may
instruct that it be stricken from the record, that you disregard it and that you dismiss it from your
minds. I will do this when it becomes apparent that the evidence was inadmissible only after it
had been presented to you. In reaching your decision, you may not consider this testimony or
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exhibit. Except as explained in this instruction, none of my rulings are intended by me to
indicate any opinion concerning the evidence in this case.
The arguments and remarks of the attorneys involved in this case are intended to help you
in understanding the evidence and applying the instructions, but they are not themselves
evidence. If any argument or remark has no basis in the evidence, then you should disregard it.
However, there are two exceptions to this rule: (1) an admission of fact by one attorney is
binding on his party; and (2) stipulations of fact by all attorneys are binding on all parties.
The law does not require you to believe all ofthe evidence admitted in the course of the
trial. As the sole judges of the facts, you must determine what evidence you believe and what
weight you attach to it. In so doing, you bring with you to this courtroom all of the experience
and background of your lives. In your everyday affairs, you determine for yourselves whom you
believe, what you believe and how much weight you attach to what you are told. The same
considerations that you use in your everyday dealings in making these decisions are the
considerations which you should apply in your deliberations.
In evaluating the testimony, you should consider such items as: the interest, bias or
prejudice of any witness in the outcome of this case; the age and appearance of the witness and
the manner in which the witness gives his or her testimony; the opportunity that the witness had
to observe the facts about which he or she testified; the contradiction, if any, of a witness's
testimony by other evidence; any statements made by the witness at other times that are
inconsistent with his or her present testimony; any evidence regarding a witness's general
reputation for truth, honesty or integrity; and any felony conviction of a witness.
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In evaluating the exhibits, you should consider such items as: the circumstances under
which the exhibit was prepared; and the probability that the exhibit accurately reflects what it is
intended to show in light of the other evidence of the case.
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JURY INSTRUCTION NO.3
If during the trial I may say or do anything which suggests to you that I am inclined to
favor the claims or position of any party, you will not permit yourself to be influenced by any
such suggestion. I will not express nor intend to express, nor will I intend to intimate, any
opinion as to which witnesses are or are not worthy of belief; what facts are or are not
established; or what inferences should be drawn from the evidence. If any expression of mine
seems to indicate an opinion relating to any ofthese matters, I instruct you to disregard it.
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JURY INSTRUCTION NO.4
If you wish, you may take notes to help you remember what witnesses said. If you do
take notes, please keep them to yourself until you and your fellow jurors go to the jury room to
decide the case. You should not let note-taking distract you so that you do not hear other
answers by witnesses. When you leave at night, please leave your notes in the jury room.
If you do not take notes, you should rely on your own memory of what was said and not be
overly influenced by the notes of other jurors. In addition, you cannot assign to one person the
duty oftaking notes for all of you.
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INSTRUCTION NO.

5

The corporations or limited liability companies involved in this case are
entitled to the same fair and unprejudiced treatment that an individual would be
under like circumstances. You should decide this case with the same impartiality
that you would use in deciding a case between individuals.
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Evidence may be either direct or circumstantial. Direct evidence is evidence that directly
proves one of the facts on which a party has the burden of proof in the case, without resorting to
inference. Circumstantial evidence is evidence that indirectly proves one of the facts on which a
party has the burden of proof in the case, by means of proving one or more facts from which the
fact at issue may be inferred.
The law makes no distinction between direct and circumstantial evidence as to the degree
of proof required; each is accepted as a reasonable method of proof and each is respected for
such convincing force as it may carry.
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JURY INSTRUCTION NO.
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Certain evidence may be admitted for a limited purpose. At the time this evidence is
admitted you will be instructed as to the limited purpose for which it is admitted. Do not
consider such evidence for any purpose except the limited purpose for which it is admitted.
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JURY INSTRUCTION NO.
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From time to time during the trial it may become necessary for me to talk with the
attorneys out of the hearing of the jury, either by having a conference at this bench when the jury
is present in the courtroom, or by calling a recess. Please understand that while you are waiting,
we are working. The purpose of these conferences is not to keep relevant information from you,
but to decide how certain evidence is to be treated under the rules of evidence and to avoid
confusion and error.
We will, of course, do what we can to keep the number and length of these conferences to
a minimum. I may not always grant an attorney's request for a conference. Do not consider my
granting or denying a request for a conference as any indication of my opinion of the case or
what your verdict should be.
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JURY INSTRUCTION NO.
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It is important that as jurors and officers of this court you obey the following instructions
at any time you leave the jury box, whether it be for recesses of the court during the day or when
you leave the courtroom to go home at night.
First, do not talk about this case either among yourselves or with anyone else during the
course of the trial. In fairness to all of the parties, you should keep an open mind throughout the
trial and not form or express an opinion about the case. You should only reach your decision
after you have heard all the evidence, after you have heard my final instructions and after the
final arguments. You may discuss this case with the other members of the jury only after it is
submitted to you for your decision. All such discussion should take place in the jury room.
Second, do not let any person talk about this case in your presence. If anyone does talk
about it, tell them you are a juror on the case. If they won't stop talking, report that to the bailiff
as soon as you are able to do so. You should not tell any of your fellow jurors about what has
happened.
Third, during this trial do not talk with any of the parties, their lawyers or any witnesses.
By this, I mean not only do not talk about the case, but do not talk at all, even to pass the time of
day. In no other way can all parties be assured of the fairness they are entitled to expect from
you as Jurors.
Fourth, during this trial do not make any investigation of this case or inquiry outside of
the courtroom on your own. Do not go to any place mentioned in the testimony without an
explicit order from me to do so. You must not consult any books, dictionaries, encyclopedias or
any other source of information unless I specifically authorize you to do so.
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Fifth, do not read about the case in the newspapers. Do not listen to radio or television
broadcasts about the trial. You must base your verdict solely on what is presented in court and
not upon any newspaper, radio, television or other account of what may have happened.
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JURY INSTRUCTION NO.
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During your deliberations, you will be entitled to have with you in the jury room my
instructions concerning the law that applies to this case, the exhibits that have been admitted into
evidence and any notes taken by you in the course of the trial proceedings.
The instructions are part of the official court record. For this reason please do not alter
them or mark on them in any way.
The instructions are numbered for convenience in referring to specific instructions.
There mayor may not be gaps in the numbering of the instructions. Ifthere are gaps, you should
not concern yourselves about such gaps.
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JURY INSTRUCTION NO. _1_\
In general any party who asserts the existence of certain facts has the burden of proving
that those facts are more probably true than not true. When I say that a party has the burden of
proof on any proposition by a "preponderance of the evidence," or use the expressions "if you
find," or "if you decide," I mean you must be persuaded, considering all the evidence in the case,
that the proposition on which that party has the burden of proof is more probably true than not
true.
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INSTRUCTION NO.

R

Any statement by me identifying a claim of a party is not evidence in this case. I have
advised you of the claims of the parties merely to acquaint you with the issues to be decided.
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JURY INSTRUCTION NO.
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The plaintiff seeks to recover for breach of contract, or
in the alternative unjust enrichment, or in the alternative
promissory estoppel. The Plaintiff bears the burden of
proof on each of the elements of those claims as identified
hereafter.
In this case, the defendant has asserted certain
affirmative defenses as to the breach of contract claim. As
to the affirmative defenses, the defendant has the burden
of proof on each of those defenses as identified hereafter.
The Defendant has also asserted a counterclaim for breach
of contract. The Defendant bears the burden of proof on
each of the elements of the counterclaim as identified
hereafter.
If you find from your consideration of all the evidence
that the plaintiff has proved each of the propositions
required of the plaintiff, and further find that the
defendant has failed to prove each of the propositions
required for the affirmative defense, your verdict should
be for the plaintiff.
If you find that the plaintiff has failed to prove each
of the propositions required, or find that the defendant
has proved each of the propositions required for the
affirmative defense, your verdict should be for the
defendant.
As to the counterclaim, if you find from your
consideration of all the evidence that the defendant has
proved each of the propositions required of the defendant,
your verdict should be for the defendant.
If you find that the defendant has failed to prove each
of the propositions required for its counterclaim, your
verdict should be for the plaintiff.
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JURY INSTRUCTION NO.
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A contract is an agreement between two or more parties to do or not do something
that is supported by consideration.
There are four elements to complete a contract. Every contract must have these
four elements. The four elements are:
1. Competent parties;
2. A lawful purpose;
3. Valid consideration; and
4. Mutual agreement by all parties to all essential terms.
It is not disputed that the following elements are present in the contract alleged
in this case: that the parties were competent and that the contract was for a lawful
purpose.
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JURY INSTRUCTION NO.
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As to their claims for breach of contract, the plaintiff and defendant each have the
burden of proving each of the following propositions:
1. A contract existed between the parties;
2. The other party breached the contract;
3. The claiming party has been damaged on account of the breach; and
4. The amount of the damages.
If you find from your consideration of all the evidence that each of the
propositions required of the parties has been proved, and any affirmative defenses
have not been proved, then your verdict should be for the claiming party on the
contract claim. If you find from your consideration of all the evidence that any of
the propositions in this instruction has not been proved, or that any affirmative
defenses have been proved, then your verdict should be for the defending party on
the contract claim.
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In considering the contract claims, you must determine what was intended by the
parties as evidenced by the contracts in this case. In making this determination you
should consider, from the evidence, the following:
1. The contract(s) must be construed as a whole, including all of the
circumstances giving rise to it, to give consistent meaning to every part of it.
2. Language must be given its ordinary meaning, unless you find from the
evidence that a special meaning was intended.
3. Any communications, conduct or dealings between the contracting parties
showing what they intended and how they construed the doubtful language may be
considered, provided that such may not completely change the agreement or
construe one term inconsistently with the remainder of the terms.
4. The contract should be construed to avoid any contradiction or absurdities.
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In this case, defendant alleges that there was no consideration to support the
existence of a contract.
A promise is not enforceable as a contract unless something of value was given
or was agreed to be given in exchange for it. In law, the giving of value or
agreement to give value is called" consideration." Consideration is the benefit given
or agreed to be given by one party in exchange for the other party's performance or
promise to perform.
Consideration can be a promise to do something the party is not required to do,
or a promise not to do something the party otherwise would be free to do.
Consideration must have value; if it has no value at all, it is not sufficient. If the
parties have agreed upon the specific consideration to be given in this case, then any
value, however slight, is sufficient
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The term "agent" refers to a person authorized by another, called the "principal", to act
for or in the place of the principal. The principal is responsible for any act of the agent
within the agent's scope of authority. This Court has determined, and the parties have
stipulated, that Scott Karterman was acting as an agent of the defendants. Therefore, the
defendant Flying Joseph Ranch and/or J.C. Investments is responsible for any acts of
Karterman, the agent, within the scope of the agent's authority.

JURY INSTRUCTION

-161-

INSTRUCTION NO.

'1;/

An oral agreement that contains all of the elements of a contract is

a binding contract
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JURY INSTRUCTION NO.

D

Ordinarily, a contract results when negotiations are complete and all essential
terms have been agreed upon. This is true even though the parties expect to put
their agreement in writing. However, if the parties have agreed not to be bound
until their agreement is reduced to a signed writing, no contract results until this is
done.
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JURY INSTRUCTION NO. -=-'--

A "material fact" is one which constitutes substantially the consideration of the
contract, or without which it would not have been made ..
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"Materiality" refers to the importance of the representation in determining the
party's course of action. A representation is material if (a) a reasonable person
would attach importance to its existence or nonexistence in determining a choice of
action in the transaction in question, or (b) the maker of the representation knows
or has reason to know that the recipient is likely to regard the matter as important
in determining the choice of action, whether or not a reasonable person would so
consider.
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JURY INSTRUCTION NO. - - ' - -

A "material breach of contract," as that term is used in these instructions, means a
breach that defeats a fundamental purpose of the contract.
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JURY INSTRUCTION NO. --,,-t_,~

Where a contract does not specify a time for performance, the law will imply a
requirement that it be performed within a reasonable time, as is determined by the
subject matter of the contract, the situation of the parties, and the nature of the
performance required. In such case, it is for the jury to determine what a
reasonable time would be under the circumstances, given all of the evidence in the
case.
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INSTRUCTION NO. 2.,
A contract may be amended or modified by an agreement of the
parties. This requires all of the elements of any other contract.
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JURY INSTRUCTION NO.
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You may not consider any explanation or interpretation of the contract offered by
any witness, or any oral agreement of the parties occurring before execution of the
written agreement, which is inconsistent with the plain, ordinary meaning of the
written agreement. While you may consider the testimony of witnesses if necessary
to clarify an ambiguity, you may not consider such testimony to completely change
the agreement, or to construe a term of the agreement in such a fashion that it no
longer fits with the other, non-ambiguous terms or parts.
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JURY INSTRUCTION NO. 2.
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Waiver is a voluntary relinquishment of a known right and may be evidenced by
conduct, by words, or by acquiescence.
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INSTRUCTION NO. ) 0
In this case, Defendant alleges that all parties did not agree to all

essential terms of the contract. This requirement is sometimes referred to as the
"meeting of the minds," and means that all parties to a contract must have
understood and accepted all of the essential terms of the contract.
There is no contract unless all of the essential terms have been
communicated to all parties, understood by all parties, and accepted by all parties.
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INSTRUCTION NO. :J!
The defendant has raised the defense of mutual mistake.
Mutual mistake occurs when both parties, at the time of contracting, share
a misconception regarding a basic assumption or vital fact upon which the bargain is
based.
If you fmd that mutual mistake has been proved, you should fmd that

the defendant is not liable to the plaintiff for the claimed breach of contract.
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The defendant has raised the defense of waiver by estoppel. This is a
legal term which means that a party is deemed to have waived a claimed breach of
contract by reason of the party's own conduct. To establish the defense of waiver by
estoppel, the defendant has the burden of proof on each of the following propositions:
1.

The plaintiff represented to the defendant by words or conduct

or by silence when a duty to speak and protest the action of the defendant existed that
plaintiff was waiving, excusing or forgiving the defendant's breach of contract; and
2.

The defendant relied upon this representation and materially

changed position in reliance thereon; and
3.

The reliance was reasonable in light of all of the circumstances;

4.

The change of position was to the defendant's detriment.

and

If you find that each ofthese propositions has been proved, you should

find that the defendant is not liable to the plaintiff for the claimed breach of contract. If
the defendant fails to prove all of the propositions, the defendant has not established the
affirmative defense of estoppel as to the contract claims.
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The defendant has asserted the affirmative defense of equitable estoppel. This is a
legal term which means the plaintiff may be prevented from enforcing a contract or
term of contract by reason of the plaintifrs own conduct.
To establish the defense of equitable estoppel, the defendant has the burden of
proof on each of the following propositions:
1. The plaintiff falsely represented or concealed a material fact to the defendant;
2. The plaintiff knew or should have known the true facts;
3. The defendant did not know and could not discover the true facts;
4. The defendant relied on the misrepresentation or concealment to the
defendant's prejudice.
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The defendant has asserted the affirmative defense of fraud to plaintiff's breach of
contract claim. To establish the defense of fraud, the defendant has the burden
proving by clear and convincing evidence each of the following propositions:
l. The plaintiff made a representation of a past or present fact;

2. The representation was false;
3. The represented fact was important;
4. The plaintiff knew the representation was false (or acted with a reckless
disregard of the truth of the representation);
5. The defendant was not aware of the falsity of the representation;
6. The plaintiff intended that defendant rely upon the representation in agreeing
to enter into the contract;
7. The defendant did rely upon the representation;
8. The defendant's reliance was justified; and
9. The defendant has returned to the plaintiff whatever the defendant would be
legally obligated to return in order to prevent his being unjustly enriched.
If you find from your consideration of all the evidence in the case that each of
the foregoing propositions has been proved, your verdict should be for the
defendant. If you find that any of the propositions has not been proved, then your
verdict should be for the plaintiff.
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The defendant has asserted the affirmative defense of nondisclosure to plaintiff's
contract claim. A party is not obligated to perform a contract if that party
establishes the defense of nondisclosure. To establish the defense of non-disclosure,
the defendant has the burden of proving each of the following propositions by clear
and convincing evidence.

1. The plaintiff was aware of a fact vital to the essence of the contract;
2. The defendant was unaware of the fact, and could not reasonably learn of it;
3. The plaintiff knew that the defendant was unaware of the true fact and knew
that disclosure of the true fact would correct a basic assumption upon which the
defendant was making the contract;
4. The plaintiff did not disclose the fact to the defendant, intending that the
defendant would act in ignorance of the fact;
5. The failure to disclose the true fact amounts to a failure to act in good faith
and in accordance with reasonable standards of fair dealing;
6. The defendant entered into the contract upon the reasonable assumption that
the non-disclosed fact did not exist; and
7. Defendant returned or offered to return to the plaintiff any benefit received
under the contract which the defendant should not, in fairness, retain if defendant is
to be relieved from the contract.
If you find from your consideration of all the evidence in the case that each of
the foregoing propositions has been proved, your verdict should be for the
defendant. If you find that any of the propositions has not been proved, then your
verdict should lit for the plaintiff.
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INSTRUCTION NO.

When I say a party has the burden of proof on a proposition by clear and convincing
evidence, I mean you must be persuaded that it is highly probable that such proposition is true.
This is a higher burden than the general burden that the proposition is more probably true
than not true.
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JURY INSTRUCTION NO. ~

By giving you instructions on the subject of damages, I do not express any opinion
as to whether the plaintiff or defendant is entitled to damages.
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JURY INSTRUCTION NO. 3'X
lfthe jury decides the plaintiff and/or the defendant is entitled to recover from the
opposing party, the jury must determine the amount of money that will reasonably and
fairly compensate that party for the damages proved by the evidence to have resulted
from the party's breach of contract, unjust enrichment, or promissory estoppel.
Whether damages have been proved is for you to determine ..
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A person who has been damaged must exercise ordinary care to minimize the
damage and prevent further damage. Any loss that results from a failure to exercise
such care cannot be recovered.
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As an alternative to a breach of contract claim, plaintiff has alleged unjust
enrichment. Even though there may be no agreement between the parties, under
certain circumstances where a party has been unjustly enriched by the actions of
another the law will require that party to compensate the other for the unjust gain.
To recover under this theory, the plaintiff has the burden of proving each of the
following:
1. The plaintiff provided a benefit to the defendant;
2. The defendant accepted the benefit; and
3. Under the circumstances, it would be unjust for the defendant to retain the
benefit without compensating the plaintiff for its value.
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Plaintiff has also asserted the alternative claim of promissory estoppel. Promissory
estoppel acts as a substitute for consideration which might otherwise prevent the
formation of a contract.
To establish promissory estoppel, the Plaintiff has the burden of proof on each of
the following propositions:
1. That Plaintiff suffered a substantial economic detriment in reliance on the
promises or actions of defendants;
2. That the substantial economic detriment to Plaintiff acting in reliance was or
should have been foreseeable by the Defendant; and
3.

The Plaintiff must have acted reasonably in justifiable reliance on the promise
made.
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In this case, you will be given a special verdict form to use in returning your
verdict. This form consists of a series of questions that you are to answer. I will
read the verdict form to you now.
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In deciding this case, you may not delegate any of your decisions to another or
decide any question by chance, such as by the flip of a coin or drawing of straws. If
money damages are to be awarded, you may not agree in advance to average the
sum of each individual juror's estimate as the method of determining the amount of
the damage award.
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I have outlined for you the rules of law applicable to this case and have told you of some
of the matters which you may consider in weighing the evidence to determine the facts. In a few
minutes counsel will present their closing remarks to you, and then you will retire to the jury
room for your deliberations.
The attitude and conduct of jurors at the beginning of their deliberations are important. It
is rarely productive for a juror, at the outset, to make an emphatic expression of his opinion on
the case or to state how he intends to vote. When one does that at the beginning, his sense of
pride may be aroused; and he may hesitate to change his position, even if shown that it is wrong.
Remember that you are not partisans or advocates, but are judges. For you, as for me, there can
be no triumph except in the ascertainment and declaration of the truth.
Consult with one another. Consider each other's views; and deliberate with the objective
of reaching an agreement, if you can do so without disturbing your individual judgment. Each of
you must decide this case for yourself; but you should do so only after a discussion and
consideration of the case with your fellow jurors.
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On retiring to the jury room, select one of your number as a foreperson, who will preside
over your deliberations.
A verdict may be reached by three-fourths of your number, or nine of you. As soon as
nine or more of you shall have agreed upon a verdict, you should fill it out, and have it signed. If
your verdict is unanimous, your foreperson alone will sign it; but if nine or more, but less than
the entire jury, agree, then those so agreeing will sign the verdict.
As soon as you have completed and signed the verdict, you will notify the bailiff, who
will then return you into open court.
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If it becomes necessary during your deliberations to communicate with me, you may send
a note signed by one or more of you to the bailiff. You should not try to communicate with me
by any means other than such a note.
During your deliberation, you are never to reveal to anyone how the jury stands on any of
the questions before you, numerically or otherwise, unless requested to do so by me.
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Members of the Jury: In order to return a verdict, it is necessary that at least
three-fourths of the jury agree. Your verdict must represent the considered judgment
of each juror agreeing to it.
It is your duty, as jurors, to consult with one another and to deliberate with a

view to reaching an agreement, if you can do so without violence to individual
judgment. Each of you must decide the case for yourself, but do so only after an
impartial consideration of the evidence with your fellow jurors. In the course of
your deliberations, do not hesitate to reexamine your own views and change your
opinion if convinced it is erroneous. But do not surrender your honest conviction as
to the weight or effect of evidence solely because of the opinion of your fellow
jurors, or for the mere purpose of returning a verdict.
You are not partisans. You are judges - judges of the facts. Your sole
interest is to ascertain the truth from the evidence in the case.
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
PINES GRAZING ASSOCIATION, INC., an
Idaho Corporation,
Case No. CV-07-0050
Plaintiff/counterdefendant,
vs.
FLYING JOSEPH RANCH, LLC, An Idaho
limited liability company; lC.
INVESTMENTS, a foreign Corporation,

JUDGMENT UPON VERDICT

Defendants/counterclaimants.

This matter having gone to trial on July 22-24, and the jury having returned a verdict; and
good cause appearing therefore;
IT IS HEREBY ORDERED AND ADJUDGED that Plaintiff have judgment against
Defendants, jointly and severally, in the amount of $20,000, with interest accruing ~ereon at the

statutory rate.
DATED this

2:2. day of July, 2009.
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CERTIFICATE OF SERVICE
I hereby certify that on this e?- 7 day of July, 2009, I did send a true and correct copy of
the foregoing document upon the parties listed below by mailing, with the correct postage
thereon.
Curt R. Thomsen
P.O. Box 600
Challis, ID 83226
Cynthia J. Woolley
P.O. Box 6999
Ketchum, ID 83340

BARBARA BREEDLOVE
Clerk of the District Court
Custer County, Idaho

BY~~?
Dep{rt)flerl(
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DIS~HfH

2009 AUG - 4 Af'l
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

COURT MINUTES
Pines Grazing Association vs. Flying Joseph Ranch, LIe, eta!'
Hearing type: Jury Trial
Starting date: 7/22/2009 Time: 10: llam
Court Reporter: Jack Fuller
Minutes Clerk: Ruth Brunker

10.05 Roll Call
10.10 Attorney's introduce themselves and their clients.
10.11 Jurors sworn in
10.12 Judge requests 8 more chairs be brought in and set in front of jury box
10.15 First 20 randomly selected jurors called to be seated.
10.19 Judge questions jurors
10.51 Plaintiff (attorney) questions jurors
11.11 Defense (attorney) questions jurors
11.18 Two jurors excused
11.37 Panel passed for cause
11.38 Peremptory Challenge process begins
11.50 Jurors selected to not serve are read and asked to take a seat at the back of the room
11.52 Attorney acknowledge these as the jurors elected
11.53 Jury sworn in. All others excused.
11.54 Recess until 1 PM

COURT MINUTES
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13.04 Court asks attorneys for questions or concerns. Defense asks that all witnesses be
excluded from the court room.
13.06 Court resumes. Jury seated
13.06 Roll call. Attorneys acknowledge jurors.
13.07 Jury Instructions 1-12 read by Judge Tingey
13.19 Plaintiff presents opening statements
13.48 Defense presents opening statements
14.03 Plaintiff calls first witness, Frederick Hamilton Snook, sworn in examined
14.14 Exhibit 7 is offered, second page is numbered 7A.
14.17 7 and 7A admitted
14.28 Exhibit 8 offered and admitted
14.30 Plaintiff rests. Brief recess.
14.42 Court resumes
14.43 Defense examines Snook
15.09 Plaintiff redirects to Snook
15.12 Plaintiff calls next witness, Ben Yates, sworn in, examined
15.24 Exhibit 2 offered. Defense stipulates for admissibility of Sales Agreement.
15.25 Exhibit 1, 2, and 3 are offered and admitted
16.02 Recess for 5-6 minutes
16.12 Court resumes
16.12 Defense to examine Mr. Yates. BUT Mr. Thomsen asks two more questions ofMr.
Yates. Exhibit 9 offered and admitted
16.14 Defense examines Mr. Yates
16.37 Plaintiff redirects Mr. Yates
16.46 Exhibit 4 offered and admitted
16.49 Defense redirects Mr. Yates

COURT MINUTES
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16.51 Plaintiff rests
16.52 Court in recess unti1lO am July 23, 2009

COURT MINUTES
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

COURT MINUTES
Pines Grazing Association vs. Flying Joseph Ranch, LIe, eta!.
Hearing type: Jury Trial
Starting date: 7/23-24/2009 Time: 09:06 am
Court reporter: Jack Fuller
Minutes Clerk: Ruth Brunker

09:06 Day two 7-23-09 Called to order
Plaintiff's Exhibits Admitted 1,2,3,4,6,7,8,9,10,11 & 15 Defense Exhibits admitted
a,b,e,f,g,k,l,m,n. Court Admits Exhibits
09:10 Plaintiff calls Joe Clark as witness - Sworn in and examined. Exhibit 10 (only first
page), Admitted. Second page objected to. Court states Joe Clarks Deposition is published
09:26 Defense Cross examines Clark
09:33 Plaintiff Redirects
09:40 Witness Excused. Jurors excused.
09:42 Court and attorneys entertain Motions
Motion to Directive Verdict by Defense
First Motion: JC Investments sib dismissed
2nd Motion: Exhibit 2 page 2
10:06 Plaintiff speaks on Defense Motions
10:17 Defense speaks

COURT MINUTES
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10:28 Court speaks. JC Investments are still obligated on contract. 2nd Addendum
remains, agreement not to bid will go to jury. Motion for Directive Verdict Denied, without
prejudice.
10:46 Court convenes. Defense calls first witness, Mark Brown. Sworn in and examined.
Exhibit Band G reviewed. Admitted
11 :34 Defense rests
Plaintiff cross examines Mr. Brown.
11 :59 Recess for lunch till 1: 15 p.m.
13:20 Court resumes. Plaintiff resumes cross examination of Brown. Exhibit 17 offered
and admitted.
13:40 Plaintiff rests
Defense redirects to Mr. Brown.
4.13

Brown Excused
Don Barnes called by Defense. Sworn in. Examined

14:00 Defense rests. Plaintiff examines Barnes.
14:09 Don Barnes deposition published. Plaintiff continues.
14:15 Defense redirects Barnes.
14: 17 Barnes excused. Recess
14:26 Court resumes. Defense calls Judd Whitworth, sworn in. Defense examines.
14:42 Plaintiff cross examines.
14:50 Deposition of Judd Whitworth published.
14:56 Plaintiff rests. Defense redirects.
14:58 Witness excused. Defense recalls Ben Yates, he is reminded he is still under oath.
15:03 Deposition of Ben Yates published.
15:21 Plaintiff cross examines Yates.
15:23 Witness excused. Defense calls Scott Karterman, sworn in. Defense examines.

COURT MINUTES
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15: 30 Plaintiff examines witness.
15 :40 Deposition of Scott Karterman published
16:04 Recess
16:15 Court resumes. Witness excused
16:15 Defense calls Joe Clark, reminded he is still under oath. Exhibit L. M. N reviewed.
Exhibit S offered, Admitted.
16:47 Defense rests.
16:47 Court continues as the jury felt they could go a little longer today.
Plaintiff crosses Clark.
17: 16 Plaintiff rests
17:16 Court Recesses unti19:00 a.m.
09:007124/2009 09:00 AM

Motion to dismiss Defendant's witness, Chris Hatch by Plaintiff. Cynthia spoke on
her behalf.
Jury not present. Court allows witness.
09: 11 Jury enters. Defense calls Curtis Hatch as first witness. Exhibit V offered, admitted.
Exhibit BB is admitted. Exhibit U offered, admitted. Exhibit X offered and admitted and Y
offered and admitted. Exhibit Z offered and admitted. Exhibit T offered and admitted.
09:37 Defense rests. Plaintiff examines Hatch. Exhibit AA offered. Defense redirects.
09:53 Witness excused. Defense rests. Plaintiff calls Steve Bauchman as its rebuttal
witness.
10:00 Plaintiff rest, Defense examines.
10:04 Defense rests
11:18 Counsel present, no jury. Going over Jury Instructions.
11 :36 Court resumes. Court gives Jury Instructions.
12:00 RECESS UNTIL 1 PM

COURT MINUTES
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13:07 Court convenes. Plaintiff presents closing argument
13:41 Defense presents closing arguments
14:06 Defense rests. Plaintiff gives rebuttal
14:17 Plaintiff rests. Deliberations begin.
15:50 Special Verdict read. Verdict - Plaintiff to be awarded $20,000 for Breach of
Contract relating to not bidding at subject auction.
15:53 Jury excused

Dated and done this 28 th day of July, 2009

COURT MINUTES
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M: Cynthia J Woolley

TO: +1 (208) 879-6

PAGE: 002 OF

ZUDY/IUG j 0 Pi'! 4: 20
CYNTHIA 1. WOOLLEY, ISB #6018
cynthia@ketchumidaholaw.com
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC
P.O. BOX 6999
180 First St. West, Suite 107
Ketchum, ID 83340
(208) 725-5356
Fax: (208) 725-5569
Attorney for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

Case No.: CV-2007 - 50

PINES GRAZING, INC.,
An Idaho Corporation, acting through its
statutory trustees,
Plaintiff/Counterdefendants,

MOTION FOR JUDGMENT
NOTWITHSTANDING THE VERDICT
AND FOR A NEW TRIAL

vs.
ORAL ARGUMENT REQUESTED
FL YING JOSEPH RANCH, L.L.C., An
Idaho Limited Liability company;
J.e. INVESTMENTS, a foreign Corporation
or other entity; and SCOTT KARTERMAN,
an individual,
Defendants/Counterclaimants.

NOW COME THE DEFENDANTS, Flying Joseph Ranch L.L.e. and J.e. Investments,
(collectively "Flying Joseph Ranch" and/or "Defendants") and pursuant to LR.e.P. RuleS 50(b)
and 59 move for judgment notwithstanding the verdict and for a new trial on the plaintiff's claim
for breach of an alleged oral contract to pay $20,000 not to bid at public auction and on
Counterclaimant's counterclaims.
Defendants/Counterclaimants hereby incorporate their motion for summary judgment,
memorandum and affidavits in support of motion for summary judgment, motion to dismiss and
DEFENDANTS' MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT AND FOR A NEW
TRIAL
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memorandum and affidavi ts in support of Defendants' prior motion to dismiss and motion for
directed verdict made at trial and repeat those as if stated herein.
Defendants/Counterclaimants also move for directed verdict on the grounds that the jury
should not have been instructed or permitted to rule on the plaintiff claim for promissory
estoppel and respectfully state as follows:
1.

The Oral agreement not to bid at public auction violates Idaho's Statute of Frauds.

2.

There was insufficient consideration to support the alleged oral agreement not to bid

and therefore it is not an enforceable contract.
3.

The Oral Agreement at Public Auction is Illegal and Unenforceable.

4.

The jury's verdict awarding Plaintiff $20,000 is an unauthorized brokerage

commission under Idaho law.
5.

Defendants are entitled to an award of costs, fees and expenses.

This Motion is based upon pleadings and documents on record, the Memorandum in
Support of Motion for Summary Judgment, Defendants' Statement of Undisputed Facts in Support
of Defendants' Motion for Summary Judgment, Defendants' prior Motions To Dismiss and
Memorandum of Law in support thereof, the supporting Affidavits of Cynthia J. Woolley and
Joseph Clark on file as well as the Memorandum of Law in support of Defendants' Motion For
Judgment Notwithstanding the Verdict and For A New Trial submitted herewith.
DATED this 10th day of August, 2009.
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC

Cynthia J. Woolley
Attorney for Defendants/Counterclaimants
DEFENDANTS' MOTION FOR nJDGMENT NOTWITHSTANDING THE VERDICT AND FOR A NEW
TRIAL
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on August 10,2009, I served a true and correct copy of the
within and foregoing document upon the attorney(s) named below in the manner noted:
Curt R. Thomsen
THOMSEN STEPHENS LAW OFFICES, PLLC
112 S.7th St.
P.O. Box 600
Challis, ID 83226
Fax (208) 879-6672
By depositing copies of the same in the United States Mail, postage prepaid, at the
post office at Ketchum, Idaho.
By delivering copies of same to the office of the attorney( s) at his/her office via
Federal Express from Ketchum, Idaho.
By hand delivering copies of the same to the office of the attorney(s) at his/her
offices.

x

By telecopying copies of same to said attorney(s) at the telecopier number/s listed
above.
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC

Cynthia J. Woolley
Attorney for Defendants/Counterclaimants

DEFENDANTS' MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT AND FOR A NEW
TRIAl
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CYNTHIA J. WOOLLEY, ISB #6018
cynthia@ketchumidaholaw.com
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC
P.O. BOX 6999
180 First St. West, Suite 107
Ketchum, ID 83340
(208) 725-5356
Fax: (208) 725-5569
Attorney for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

PINES GRAZING, INC.,
An Idaho Corporation, acting through its
statutory trustees,
PlaintiffiCounterdefendants,
vs.
FLYING JOSEPH RANCH, L.L.C., An
Idaho Limited Liability company;
J.C. INVESTMENTS, a foreign Corporation
or other entity; and SCOTT KARTERMAN,
an individual,

Case No.: CV -2007 - 50

MEMORANDUM OF LA W IN SUPPORT
OF MOTION FOR JUDGMENT
NOTWITHSTANDING THE VERDICT
AND FOR A NEW TRIAL
ORAL ARGUMENT REQUESTED

Defendants/Counterclaimants.

NOW COME THE DEFENDANTS, Flying Joseph Ranch L.L.e. and J.e. Investments,
(collectively "Flying Joseph Ranch" and/or "Defendants") and pursuant to I.R.e.P. RuleS 50(b)
and 59 SUBMIT THIS Memorandum of Law in support of Defendants' Motion for judgment
notwithstanding the verdict and for a new trial on the plaintiff's claim for breach of an alleged
oral contract to pay $20,000 not to bid at public auction and on Counterclaimant's counterclaims
and respectfully state as follows:

- defending a party who never should have been sued in the first place.
DEFENDANTS' MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT AND FOR A
NEW TRIAL
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A. The Oral Agreement Not To Bid At Public Auction Violates Idaho's
Statute Of Frauds.
The alleged oral agreement regarding the Lemhi County property is violative of the State
of Frauds because agreements regarding the purchase and sale of land must be in writing. Idaho
Code § 9-503.
Idaho Code § 9-503 states:
§ 9-503. Transfers of real property to be in writing
No estate or interest in real property, other than for leases for a term not
exceeding one (1) year, nor any trust or power over or concerning it, or in
any manner relating thereto, can be created, granted assigned, surrendered,
or declared, otherwise than by operation of law, or a conveyance or other
instrument in writing, subscribed by the party creating, granting,
assigning, surrendering or declaring the same, or by his lawful agent
thereunto, authorized in writing. Idaho Code § 9-503.

The oral agreement not to bid at public auction was an oral agreement relating thereto an
interest in real property and must be stricken.
In Watson v. Watson, 2007 WL 1229120 (2007) the Idaho Supreme Court recently
addressed the validity of an alleged oral agreement to purchase co-tenant's share of the property.
In noting that oral agreements for the sale of land are invalid under the Statute of Frauds, the
Idaho Supreme Court refused to validate the alleged oral agreement for the sale of land. The
alleged oral agreement of August 22, 2005 rose to the level of a "contract for the sale of land"
and is unenforceable under the Idaho Statute of Frauds.

B.
There Was Insufficient Consideration To Support The Alleged Oral
Agreement Not To Bid And Therefore It Is Not An Enforceable Contract.
The alleged oral agreement by Pines Grazing not to bid at public auction is also void and
unenforceable because it lacked consideration. In Conran v. White & Bollard, Inc., 24 Wash. 2d
DEFENDANTS' MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT AND FOR A
NEW TRIAL
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619, 167 P.2d 133 (Wash. 1946)("Conran"), the Washington Supreme Court considered a case
remarkably similar to the instant one before this Court.
In Conran, supra., the county advertised for the public auction of property acquired by
the county due to a tax lien foreclosure. In considering an action to enforce an oral agreement
not to bid at auction in exchange for money, brought by the prior owner of the property that had
been seized by the county, the Washington Supreme Court held that the promise of the former
owner of the property, that he would not bid at public auction if another prospective bidder
would pay him (the prior owner) what he had invested in the property, was held void and
unenforceable because the prior owner no longer owned the property -- the county did. The
Washington Supreme Court held the alleged oral agreement void and unenforceable reasoning
there was no consideration for the former owner's agreement not to bid.
Here too, Pines Grazing did not own and never owned the Lemhi County Parcels; Lemhi
County owned the Lemhi County Parcels. For the same reason the Washington Supreme Court
in Conran held the former owner's alleged promise not to bid void and unenforceable for lack of
consideration, here too the alleged oral agreement not to bid at public auction by Pines Grazing
is also void and unenforceable due to lack of consideration. Pines Grazing never owned the
Lemhi County Parcels.

C.

The Oral Agreement at Public Auction is Illegal and Unenforceable.

Even if this Court can consider the August 22, 2005 alleged oral agreement despite the merger
clause in the Purchase and Sale Agreement and the parole evidence rule in Idaho, this oral
agreement is illegal and unenforceable. The Idaho Supreme Court has recentl;y held that illegal
agreements are unenforceable and the Court must leave the parties where it finds them. Farrell
v. Whiteman, 146 Idaho 604, 200 P.3d 1153 (Idaho 2009).

DEFENDANTS' MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT AND FOR A
NEWTRIAr
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Plaintiffs are asking this Court to enforce an oral agreement which is illegal under Idaho
law. See, National Fire v. Dixon, 141 Idaho 537, 541, 112 P.3d 825,829 (2005)(Contracts
which violate public policy are illegal and unenforceable); Barry v. Pacific West Coast Inc., 140
Idaho 827, 832, 103 P.3d 440,445 (2004)(Idaho Supreme Court will not enforce an illegal
contract). Illegal contracts are considered void and generally Idaho Courts will "leave the
parties where it finds them." Id. See also, Trees v. Kersey, 138 Idaho 3,9, 56 P.3d 765, 771
(2002)(Illegal contracts are void and the courts should leave the parties where it finds them);

Kunz v. Lobo Lodge, Inc., 133 Idaho 608, 611,990 P.2d 1219, 1222 (Ct.App.1999)(Illegal
contract are void and courts will leave the parties where it finds them). The Idaho Supreme
Court has explained that, " ... [t]he rationale for leaving the parties where the law finds them is
premised on the notion that both parties are equally at fault." Trees, 138 Idaho at 9,56 P.3d at
771. When the Court "leaves the parties where it finds them," it denies recovery to either party.

Morrison v. Young, 136 Idaho 316, 319,32 P.3d 1116, 1119 (2001); Kunz, 133 Idaho at 612,
990 P.2d at 1223. Here, Plaintiffs are asking this Court to enforce an oral agreement that is
illegal and against public policy.
Lemhi County sold the Lemhi County Property it owned at public auction pursuant to
Idaho Code § 58-133 which grants the State Board of Land Commissioners the power to
purchase and sell certain lands at its discretion and deposit the proceeds of such sales into a "land
bank fund." See, Op. Atty Gen. 02-1 (June 5, 2002) 2002 WL 31201956. Under this statute,
lands are held in trust subject to disposal at public auction to the highest bidder on the spot. See,

Rogers v. Hawley, 19 Idaho 751,115 P. 687 (1911)(The location, selection, direction and
disposition of state lands involves the exercise of the business and proprietary powers of the

DEFENDANTS' MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT AND FOR A
NEW TRIAL

-204-

8/10/2009 4:17 PM

Cynthia J Woolley

TO: +1 (208) 879-

PAGE: 006 OF 010

state); Barber Lumber Co. v. Gifford, 25 Idaho 654, 139 P. 557 (1914)(Lands sold at public
auction are sold in trust to the highest bidder).
The whole purpose of a public auction of lands is to promote competition so that the
Seller obtains the highest price for the property. Id.

See also, Hammond v. Alexander. 31

Idaho 791, 177 P. 400 (1918)(Ifprospective purchasers agree to stifle competition, then vendor
may avoid the sale because such an agreement is illegal under Idaho law); Pike v. State Board of

Land Commissioners, 19 Idaho 268, 113 P. 447 (1911)(A public auction is intended to reach the
highest possible price by consecutive bidding).
If parties to the auction conspire to either artificially inflate or deflate the price at auction,
such agreements have been held illegal and unenforceable in courts throughout the country. See

e.g., Clinton v. James Kneeland 56 U.S. 348, 1853 WL 7651 (1953)(Agreement not to bid at a
public sale is illegal, void and unenforceable); Frank v. Blumberg, 78 F. SUpp. 671 (E.D. Penn.
1948)(A bargain not to bid at public auction which has as its object the stifling of competition is
illegal and unenforceable); Rosenkrantz v. Barde, 107 Or. 338,214 P. 893 (1923)(Plaintiff could
not recover for breach of contract to fix bidding at public auction because agreement was to stifle
competition and therefore was illegal and void); City National Bank o/Corpus Christi v. City of

Corpus Christi, 233 S.W. 375 (Ct. Civ. App. 1921)(Arrangements among prospective bidders for
municipal contracts to prevent competition and to bring about an award which is not the result of
honest competition are contrary to public policy and void); Hale v. Henderson, 23 Tenn. 199,
1843 WL 1816 (Tenn. 1843 )(Agreement to refrain from bidding at a public sale is illegal and no
right of action can spring from an illegal contract). These cases conclusively establish that where
lands are sold at public auction by the government, any agreement to stifle competition and
deflate the price is void as against public policy, illegal and unenforceable.

DEFENDANTS' MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT AND FOR A
NEW TRIAL
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D.
The Jury's Verdict Awarding Plaintiff $20,000 Is An Unauthorized Brokerage
Commission Under Idaho law.

Idaho Code § 54-2002 states that no person can perform a single act as a real estate
broker without an Idaho license. The jury's verdict in this case basically awards the Plaintiff a
real estate commission. Specifically, Idaho Code § 54-2002 states:

§ 54-2002. Licensure required
No person shall engage in the business or act in the capacity of real estate broker or real
estate salesperson in this state without an active Idaho real estate license therefore.
Unless exempted from this chapter, any single act described within the definitions of
"real estate broker" or "real estate salesperson" shall be sufficient to constitute
"engaging in the business" within the meaning of this chapter. Any person who engages
in the business or acts in the capacity of real estate broker or salesperson in this state,
with or without an Idaho real estate license, has thereby submitted to the jurisdiction of
the state of Idaho and to the administrative jurisdiction of the Idaho real estate
commission, and shall be subject to all penalties and remedies available under Idaho law
for any violation of this chapter.
Elsewhere in the statute, "acts" of a real estate brokers are defined to include precisely
what PGA claims to have done in this case and states that these acts include:

(a) Any person other than a real estate salesperson, who, directly or indirectly, while
acting for another, for compensation or a promise or an expectation thereof, engages in
any of the following: sells, lists, buys, or negotiates, or offers to sell, list, buy or
negotiate the purchase, sale, option or exchange of real estate or any interest therein or
business opportunity or interest therein for others; or. ....
(d) Any person who directly or indirectly engages in, directs, or takes any part in the
procuring of prospects, or in the negotiating or closing of any transaction which does or
is calculated to result in any of the acts above set forth;
Idaho Code § 54-2004(33)(a)(d).

Here, the SAC specifically alleges that Plaintiff" ... [ne]gotiated .... SIC ... [t]he
exchange of real estate or any interest therein or business opportunity or interest therein for
DE1'ENUANTS' MunUN 1'UK JUUUMENT NUTW lTHSIANUINU THE VEKUICT ANU 1'UK A

NEW TRIAL
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others and/or ... [dJirectly or indirectly engaged in, directed or took part in the procuring of
prospects, or in the negotiating or closing of any transaction which does or is calculated to
result in any of the acts above set forth. See, SAC at ~~ 8,9; Idaho Code §542002(33)(a)(d).
Pursuant to express Idaho statute, it is unlawful for PGA to have engaged in these
activities without a real estate broker's license and/or to attempt to extract a commission for
such services.
Plaintiffs' SAC must be dismissed with prejudice under express Idaho Statute, which
precludes Plaintiffs' claims in their entirety because Plaintiff is not an Idaho licensed real
estate broker.
E.The Jury's Award Must Also Be Vacated Because Lemhi County, As Owner Of
The Property, Never Agreed In Writing That Plaintiff Should Be Paid A
Commission For Its Alleged Services.
It is undisputed that Plaintiff is not a licensed real estate broker and on this basis alone,

Plaintiff's SAC should be dismissed under express Idaho Statute. Idaho Code § 54-2002.
Nonetheless, another fatal defect with PGA's claims is that an agreement for the payment of a
real estate commission must be in writing and signed by the owner of the property in order to be
enforceable in an Idaho court of law. Idaho Code § 9-508. In this case, it is undisputed that the
owner of the property, Lemhi County, never signed any agreement for the payment of any
monies to PGA for its unlicensed services in selling the Lemhi County property to the
Defendants.
Idaho Code § 9-508 states:

§ 9-508. Real estate commission contracts to be in writing
No contract for the payment of any sum of money or thing of value, as and for a
commission or reward for the finding or procuring by one person of a purchaser of real estate
DEFENDANTS' MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT AND FOR A
NEW TRIAL
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of another shall be valid unless the same shall be in writing, signed by the owner of such real
estate, or his legal, appointed and duly qualified representative. Idaho Code § 9-508.
Here, if there was to be a valid agreement for the payment of a real estate commission to
Plaintiff for assisting in the sale of the Lemhi County property, property that Plaintiff never
owned, that agreement needed to be in writing and signed by the owner of the property. In this
case, it is undisputed that Lemhi County, as actual owner of the property never signed any
agreement with anyone regarding the payment of any monies to PGA for sale of the Lemhi
County property. This is another basis for dismissal with prejudice of Plaintiff's SAC. A three
day trial regarding these issues is completely unwarranted under express Idaho statute cited
above.

F. Defendants Are Entitled To An Award of Costs, Fees And Expenses.
Defendants are entitled to an award of their costs, fees and expenses in bringing this Motion.
This Motion is based upon pleadings and documents on record, the Memorandum in Support of
Motion for Summary Judgment, Defendants' Statement of Undisputed Facts in Support of
Defendants' Motion for Summary Judgment, Defendants' prior Motions To Dismiss and
Memorandum of Law in support thereof, the supporting Affidavits of Cynthia J. Woolley and
Joseph Clark on file as well as the Memorandum of Law in support of Defendants' Motion For
Judgment Notwithstanding the Verdict and For A New Trial submitted herewith.
DATED this 10 th day of August, 2009.
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC

Cynthia J. Woolley
Attorney for Defendants/Counterclaimants

DEFENDANTS' MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT AND FOR A
NEW TRIAL
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CERTIFICA TE OF SERVICE
I HEREBY CERTIFY that on August 10, 2009, I served a true and correct copy of the
within and foregoing document upon the attorney(s) named below in the manner noted:
Curt R. Thomsen
THOMSEN STEPHENS LAW OFFICES, PLLC
112 S.7th St.
P.O. Box 600
Challis, ID 83226
Fax (208) 879-6672
By depositing copies of the same in the United States Mail, postage prepaid, at the
post office at Ketchum, Idaho.
By delivering copies of same to the office of the attorney(s) at his/her office via
Federal Express from Ketchum, Idaho.
By hand delivering copies of the same to the office of the attorney(s) at his/her
offices.

x

By telecopying copies of same to said attorney(s) at the telecopier number/s listed
above.

LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC

Cynthia J. Woolley
Attorney for Defendants/Counterclaimants
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CYNTHIA J. WOOLLEY, ISB #6018
cynthia@ketchumidaholaw.com
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC
P.O. BOX 6999
180 Second St. West, Suite 107
Ketchum, ID 83340
(208) 725-5356
Fax: (208) 725-5569
Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

PINES GRAZING ASSOCIATION, INC.,
An Idaho Corporation, acting through its
statutory trustees,

Case No.: CV-2007 - 50

Plaintiff/Counterdefendant,
vs.
FLYING JOSEPH RANCH, L.L.C., An
Idaho Limited Liability company; and
J.C. INVESTMENTS, a foreign Corporation
or other entity,

NOTICE OF HEARING ON
DEFENDANTS/COUNTERCLAIMANTS'
MOTION FOR JUDGMENT
NOTWITHSTANDING THE VERDICT
AND FOR A NEW TRIAL

Defendants/Counterclaimants.

PLEASE TAKE NOTICE that Defendants/Counterclaimants by and through their
attorney, Cynthia J. Woolley of the Law Offices of Cynthia J. Woolley, PLLC, will call up for
hearing the Defendants/Counterclaimants Motion for Judgment Notwithstanding the Verdict
and for a New Trial at the Custer County Courthouse in Challis, Idaho, on the 21st day of
October, 2009, at the hour of 2:30 p.m. or as soon thereafter as counsel can be heard.
NOTICE OF HEARING ON
DEFENDANTS/COUNTERCLAIMANTS' MOTION FOR JUDGMENT NOTWITHSTANDING THE
VERDICT AND FOR A NEW TRIAL
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TO: +1 (208) 879-64
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DATED this 10 th day of August, 2009.
LA W OFFICES OF CYNTHIA J. WOOLLEY, PLLC

CYNTHIA J. WOOLLEY
Attorney for Defendants/Counterclaimants
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Cynthia J Woolley

TO: +1

(208) 879-64
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on August 10,2009, I served a true and correct copy of the
within and foregoing document upon the attorney(s) named below in the manner noted:

Curt R. Thomsen, Esq.
THOMSEN STEPHENS LAW OFFICES, PLLC
P.O. Box 600
Challis, ID 83226
Fax (208) 879-6672

By depositing copies of the same in
the United States Mail, postage
prepaid, at the post office at
Ketchum, Idaho.
By Federal Express next day delivery
(including Saturday delivery)
By hand delivering copies of the
same to the office of the attorney(s)
at his/her offices.
By telecopying copies of same to said
attorney(s) at the telecopier numberls
listed above.

LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC

Cynthia J. Woolley
Attorney for Defendants/Counterclaimants

NOTICE OF HEARING ON
DEFENDANTS/COUNTERCLAIMANTS' MOTION FOR JUDGMENT NOTWITHSTANDING THE
VERDICT AND FOR A NEW TRIAL
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Cynthia J Woolley

TO: +1 (208) 879-

CYNTHIA 1. WOOLLEY, ISB #6018
cynthia@ketchumidaholaw.com
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC
P.O. BOX 6999
180 Second St. West, Suite 107
Ketchum, ID 83340
(208) 725-5356
Fax: (208) 725-5569
Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

PINES GRAZING ASSOCIATION, INC.,
An Idaho Corporation, acting through its
statutory trustees,

Case No.: CV-2007 - 50

Plaintiff/Counterdefendant,
vs.
FLYING JOSEPH RANCH, L.L.C., An
Idaho Limited Liability company; and
J .C. INVESTMENTS, a foreign Corporation
or other entity,
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Defendants/Counterclaimants.

The Court having reviewed the Defendant's Motion to Vacate the Hearing Date of
August 19,2009 for PlaintifflCounterdefendant's Motion for Attorney's Fees, and for good
cause shown,
IT IS HEREBY ORDERED that the hearing set for August 19, 2009"

[PROPOSED] ORDER VACATING HEARING DATE FOR
PLAINTIFF/COUNTERDEFENDANT'S MOTION FOR ATTORNEY'S FEE:
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I: Cynthia J Woolley

TO: +1 (208) 879-64
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CERTIFICATE OF SERVICE

'2--/
I HEREBY CERTIFY that on August..:r,2009, I served a true and correct copy of the
foregoing document upon the attorney(s) named below in the manner noted:
Curt R. Thomsen, Esq.
THOMSEN STEPHENS LAW OFFICES, PLLC
P.O. Box 600
Challis,ID 83226
Fax (208) 879-6672

CYNTHIA J. WOOLLEY, ISB #6018
cynthia@ketchumidaholaw.com
LAW OFFICES OF CYNTHIA J. WOOLLEY,
PLLC
P.O. BOX 6999
180 Second St. West, Suite 107
Ketchum, ID 83340

(WS. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile
( ) E-mail

(~. Mail, Postage Prepaid

(
(
(
(

) Hand Delivered
) Overnight Mail
) Facsimile
) E-mail

Fax: (208) 725-5569

~~
Clerk of the Court

[PROPOSED] ORDER VACATING HEARING DATE FOR
PLAINTIFF/COUNTERDEFENDANT'S MOTION FOR ATTORNEY'S FEES
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Cynthia J Woolley

CYNTHIA J. WOOLLEY, ISB #6018
cynthia@ketchumidaholaw.com
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC
P.O. BOX 6999
180 Second St. West, Suite 107
Ketchum, ID 83340
(208) 725-5356
Fax: (208) 725-5569
Attorney for Defendants/Counterclaimants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

Case No.: CV-2007 - 50

PINES GRAZING ASSOCIATION, INC.,
An Idaho Corporation, acting through its
statutory trustees,
PlaintiffiCounterdefendant,

ORDER SHORTENING TIME FOR
HEARING ON THE
DEFENDANTS '/COUNTE RCLAIMANTS ,
MOTION TO VACATE
PLAINTIFF/COUNTERDEFENDANT'S
MOTION FOR ATTORNEY'S FEES
AUGUST 19, 2009 HEARING DATE

vs.

FL YING JOSEPH RANCH, L.L.C., An
Idaho Limited Liability company; and
J.C. INVESTMENTS, a foreign Corporation
or other entity,
Defendants/Co unterclaiman ts.

Upon motion by Defendants/Counterclaimants for an Order shortening time in which to hear
Defendants/Counterclaimants' Motion to Vacate Plaintiff/Counterdefendant's Motion for Attorney's
Fees August 19,2009 hearing date, and for good cause shown,
IT IS HEREBY ORDERED that Defendants/Counterclaimants' motion is GRANTED.
MOTION FOR ORDER SHORTENING TIME FOR HEARING ON THE
DEFENDANTS'/COUNTERCLAIMANTS' MOTION TO VACATE
PLAINTIFF/COUNTERDEFENDANT'S MOTION FOR ATTORNEY'S FEES AUGUST 19.2009
HEARING DATE
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-217-

8/18/2009 5:06 PM

.1: Cynthia J Woolley

TO: +1

(208) 879-

PAGE: 007 OF 007

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on August

d-(

,2009, I served a true and correct copy

of the within and foregoing document upon the attomey(s) named below in the manner noted:

Curt R. Thomsen, Esq.
THOMSEN STEPHENS LAW OFFICES, PLLC
P.O. Box 600
Challis, ID 83226
Fax (208) 879-6672

By depositing copies of the same in
the United States Mail, postage
prepaid, at the post office at
Ketchum, Idaho.
By Federal Express next day delivery
(including Saturday delivery)

Cynthia J. Woolley
P.O. Box 6999
Ketchum, ID 83340
208-725-5569

By hand delivering copies of the
same to the office of the attorney(s)
at his/her offices.
By telecopying copies of same to said
attorney(s) at the telecopier numberls
listed above.

MOTION FOR ORDER SHORTENING TIME FOR HEARING ON THE
DEFENDANTS'/COUNTERCLAIMANTS' MOTION TO VACATE
PLAINTIFF/COUNTERDEFENDANT'S MOTION FOR ATTORNEY'S FEES AUGUST 19,2009
HEARING DATE
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Curt R. Thomsen, Esq., ISB #2072
THOMSEN STEPHENS LAW OFFICES, PLLC
2635 Channing Way
Idaho Falls, ID 83404
and
THOMSEN STEPHENS LAW OFFICES, PLLC
112 South 7th Street
P.O. Box 600
Challis, ID 83226
Telephone (208) 879-6655
Fax (208) 879-6672
Attorneys for plaintiffs PINES GRAZING ASSOCIATION, INC.
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
PINES GRAZING ASSOCIATION, INC.,
An Idaho Corporation, acting through its
statutory trustees,
Plaintiff,
v.
FLYING JOSEPH RANCH, L.L.C.,
An Idaho limited liability Company;
J.C. INVESTMENTS, a foreign
Corporation or other entity;
Defendants.

Case No. CV-2007-50

)
)
)
)
)

PLAINTIFF'S REPLY BRIEF
RE: DEFENDANTS' MOTION
FOR JNOV OR NEW TRIAL

)
)
)
)
)
)
)
)

---------------------------)
COMES NOW Plaintiff Pines Grazing Association, Inc., through its statutory trustees,
and counsel of record, and submits the following Reply Brief as to Defendants' Motion for
Judgment Notwithstanding the Verdict and alternative Motion for New Trial.
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STATEMENT OF FACTS-OPPOSITION TO MOTION
Plaintiff submits the following in opposition to the present motion and object that
Defendants' assertion that previous affidavits and deposition excerpts are to be taken as part of
the record is improper. The present Motions must be considered only in relation to the actual
trial testimony and exhibits admitted into evidence and applicable legal precedent. Further,
where the pending Motions attempt to re-argue matters decided against them during the course of
these proceedings, such is not proper under Rule 11(a)(2).
As the court will recall, the case was tried over three days in Custer County. Plaintiff
had asserted three theories of action: (1) A written agreement concerning the negotiation for
delivery of the 80 acres to Defendants; (2) A separate oral agreement to forebear from bidding
at the Lemhi County auction in return for specific consideration of $20,000; and (3) an
alternative claim of promissory estoppel and unjust enrichment. The court instructed that the
promissory estoppel and unjust enrichment claim could only be considered if the jury found
against Plaintiff as to the first two express contract claims.
The jury returned a verdict only on the oral agreement claim for $20,000, and did not, per
instruction, consider the promissory estoppel and unjust enrichment claim. The jury also found
against Defendants on the $83,000.00 counterclaim.
All witnesses who testified as to the oral agreement made in August, 2005 (Karterman,
Clark, Whitworth, Snook and Yates) stated that the agreement was first proposed by Clark's
agent, Karterman and that an agreement was made, although there was a divergence in testimony
as to all terms of the agreement.

All testified that $20,000 was to be paid for Plaintiff not

bidding at the auction. All the witnesses also testified that the agreement was solicited by
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Karterman and Clark so that Defendants-Clark would not have to bid against himself to get the
property. Clark and Karterman testified that they intended Karterman to receive some or all of
the property in satisfaction ofa finder's fee agreement between them

Testimony was offered

that all parties expected the land to go for around $300 per acre, that there were in fact others
interested in the property who in fact bid against Karterman, and that the land sold for more than
anticipated for around $437 per acre.
The testimony was also unanimous that Lemhi County conducted the auction and
received the bid price. There was no testimony offered that Plaintiff had any commission
agreement with Lemhi County, nor that Plaintiff received any funds from the County.
Written documentation in the form of a letter written December, 2005 and a tendered
release, without payment, was admitted to evidence the agreement and ratification of same by
Defendants. Defendants also received the benefit of the oral agreement and thus ratified same
through performance at the auction, wherein Defendants acquired the 80 acres and Plaintiff did
not bid for the property.
APPLICABLE LEGAL STANDARD
A motion for judgment n.o.v. based on IRCP 50(b) is treated as simply a delayed
motion for a directed verdict and the standard for both is the same. Quick v. Crane, 1111daho
759, 727 P. 2d 1187 (1986).

In making the motion, the Defendants necessarily admit the truth

of all of the plaintiffs' evidence and every legitimate inference that could be drawn therefrom in
the light most favorable to the plaintiff. Stephens v. Stearns, 1061daho 249, 252-53, 678 P.2d 41,
44-45 (1984). The question is not whether there is literally no evidence supporting the party
against whom the motion is made, but whether there is substantial evidence upon which the jury
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could properly find a verdict for that party. Mann v. Safeway Stores, Inc., 95 Idaho 732, 736, 518

P.2d 1194, 1198 (J 974). Hence, the trial judge is not free to weigh the evidence or pass on the
credibility of witnesses and make his own separate findings of fact and compare them to the
jury's findings as he would in deciding on a motion for a new trial.
On a motion for new trial under Rule 59(a) the moving party is required to state the
grounds for relief with particularity with reference to the seven bases for possible relief under the
Rule, and the court is not required to guess at which section is relied upon for the particular
assertions raised. O'Dell v. Basabe, 119 Idaho 796, 810 P.2d 1082 (1991).

The decision

whether to grant or deny a motion for new trial under Rule 59(a) is one committed to the court's
sound discretion applying the standards applicable to the specific ground urged as a basis for
new trial. Beco Construction Co. v. Harper Contracting, Inc., 130 Idaho 4, 936 P.2d 202 (Ct.

App.1997).

ARGUMENT
The grounds asserted in the pending alternative motion are entirely of a legal nature rather
than any claim that there was insufficient evidence produced at trial to support the verdict.
Given the testimony offered there is more than sufficient evidence to support the jury's verdict.
Defendants are re-arguing their motion for directed verdict made at the close of Plaintiffs casein-chief, which the court denied. Defendants made the same claims at trial that the law required
a dismissal of the case; this court (and two previous judges) denied the same motions made
repeatedly throughout the case.

Nothing since the motion for directed verdict was denied has

altered the facts or the law; there is additional testimony of Clark, Whitworth and Karterman in
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the record beyond that submitted on the motion for summary judgment to support the verdicts in
this action.
Defendants are trying to re-argue their two Motions to Dismiss and their Motion for
Summary Judgment which were denied.

Apparently Defendants believe that if they make the

same motions over and over, the court will be compelled to grant same. Plaintiffwill not, in this
brief, re-sate all the briefing previously submitted on these points, and incorporates same by
reference. Plaintiff will address each point asserted:
STATUTE OF FRAUDS

Defendant again claims that the oral agreement not to oppose Karterman's bidding at the
auction is somehow barred by the Statute of Frauds at Idaho Code sec. 9-503. The oral
agreement was obviously to be preformed that day and not over a longer period. The testimony
given by all involved was that the oral agreement was to forbear from opposing Karterman's
bids, not an agreement creating an estate or interest in real property. There were others who bid

and they could have outbid Karterman and obtained the land. The agreement not to submit bids
cannot and does not create any interest or estate in real property. An agreement not to bid is not
the same as an agreement to transfer an estate or interest in real property and cannot rise to the
level of a "contract for the sale of land" as claimed in Defendants Memorandum.
The oral agreement made by Karterman at the auction on August 22, 2005, and ratified in
August and December, 2005 by Defendants is an agreement to forbear from acting, in return for
promised consideration. This is not an agreement creating, granting, assigning, surrendering or
declaring an immediate interest or estate in real property. This agreement is not under the statute
of frauds.
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CONSIDERATION

Mutual promises of performance are sufficient consideration to support the oral
agreement made at the auction.

Day v. Mortgage Ins. Corp., 91 Idaho 605, 607,428 P.2d 524,

526 (1967). Consideration may also consist ofa detriment to the promisee or a benefit to the
promisor. Surety Life Ins. Co. v. Rose Chapel Mortuary, Inc., 95 Idaho 599, 603,514 P.2d 594,
598 (1973).
Defendants through Karterman solicited Plaintiff not to bid in return for a promise of
payment. Plaintiff agreed not to bid in return for the promise of payment. There was clearly
consideration promised between the parties and received by Defendants in the form of
performance by Plaintiff..
ILLEGALITY

Defendant asserted in their motion for summary judgment that as a matter of law the
agreement solicited by Karterman and performed by Plaintiff was illegal and not enforceable.
The motion was denied. Defendants again raise the claim in the pending motion. The oral
agreement solicited by Karterman and agreed to and ratified by Defendants is not illegal, and
Defendants are in any event are estopped to deny their agreement under the facts testified at trial.
A contract to forebear from bidding at a public auction at which County surplus property

is to be offered is not necessarily an illegal contract. The actual rule, as stated in Rosenkrantz v.

Barde, 214 P. 893 (1923) is:

It is true that in every association formed to bid at the sale, and who appoint one of their number
to bid in behalf of the company, there is an agreement, express or implied, that no other member
will participate in the bidding; and hence, in one sense, it may be said to have the effect to
prevent competition. But it by no means necessarily follows that if the association had not been
formed, and each member left to bid on his own account, that the competition at the sale would
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be as strong and efficient as it would by reason of the joint bid for the benefit and upon the
responsibility of all. We must therefore look beyond the mere fact of an association of persons
formed for the purpose of bidding at this sale, as it may be not only unobjectionable, but
oftentimes meritorious, if not necessary, and examine into the object and purposes of it; and if,
upon such examination, it is found, that the object and purpose are, not to prevent competition,
but to enable, or as an inducement to the persons composing it, to participate in the biddings, the
sale should be upheld--otherwise if for the purpose of shutting out competition, and depressing
the sale, so as to obtain the property at a sacrifice. Each case must depend upon its own
circumstances; the courts are quite competent to inquire into them, and to ascertain and
determine the true character of each.

See also, Hammondv. Alexander, 31 Idaho 791,177 P. 400 (1918). As noted in Hammond, the
actual remedy lies with the public entity selling land to void a sale.

The agreement not to bid is

not per se illegal.
The auction in this case is not the same as a public works bidding process. Defendants
have cited to no controlling statute in Idaho, nor Idaho case law, which establishes Idaho public
policy that one cannot agree with another not to bid on a piece of property offered for sale. The

uncontradicted evidence at trial was that the oral agreement between Defendants through
Karterman and Clark with Plaintiff did not rig the bidding. The uncontradicted
testimony was that at least two others were present and did bid on the properties
unfettered, but did not want to go as high as $437 per acre.

There was no effect on the

bidding process. The land went for what all the parties thought it would be sold for, including
the County per the testimony of Mr. Snook, in the range of $400 per acre. Had Defendants not
sent Karterman to the auction to interfere, Plaintiff would have bought the properties for the
same amount as paid by Karterman as against the same other bidders at the auction.
Defendants through Karterman came up with the idea and solicited the agreement.
Defendants cannot have solicited the agreement and now claim that it is illegal and
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unenforceable, particularly where Defendants wound up receiving the land as a result of the
agreement suggested. The principles of waiver and estoppel were part of the jury instructions
and were apparently applied by the jury, preventing the two-faced claims now raised by
Defendants. See, Williams Lake Lands v. LeMoyne Dev., 108 Idaho 826, 702 P.2d 864 (Ct. App.
1985); KTVB Inc. v. Boise City, 94 Idaho 279,486 P.2d 99291971). Defendants cannot

receive a benefit from the agreement requested, and then seek to repudiate it as illegal. As the
court stated in KTVB in a case claiming an illegal bidding process for a City cable TV franchise:
The requirements for proper application of quasi estoppel are, then, that the person against whom
it is sought to be applied has previously taken an inconsistent position, with knowledge of the
facts and his rights, to the detriment of the person seeking application of the doctrine. It is
therefore, incumbent upon this Court to consider the appellants' assertions of irregularity of the
procedure and illegality of the franchise in light of appellants' previous position in the award process.
Appellants' prior conduct can only be characterized as full acquiescence in the bidding and award
process they now challenge. Appellants' participation in the bidding and award process, guided
consistently by competent legal counsel, was clearly aimed at securing the franchise, within the
framework of the process they now challenge, for their proposed joint venture. It seems clear that
it is only the end result of the process, and not the process itself, which prompts appellants'
allegations of illegality at this time. No protest was made by appellants when the several city
governments banded together to form the Treasure Valley Cable Television Committee to
investigate the award of a franchise and recommend a franchisee, nor was any objection lodged
against the prospect of the various cities granting franchises. Rather, appellants vigorously sought
the proposed franchise for themselves, through the committee. Indeed, appellants' efforts to
secure committee backing for their bid involved extensive contact and personal solicitation of the
support of committee members by representatives of appellants. Throughout the bidding process,
appellants sought and often received consideration of their bid beyond that available to the other
bidders. Objection that appropriate competitive bidding procedure was not being adhered to was
not made. When the recommendation of the committee was brought before the Boise City
Council for consideration, appellants intensified their campaign to convince the Council, not that
improper procedures had been followed, but that appellants should be awarded the franchise on
the basis of the merits of their bid. On the basis of this record, the trial court did not err in
holding appellants estopped from pursuing this collateral attack upon grant of the franchise.

There was no testimony that Defendants protested at the auction about the process, and
Defendants through Clark ratified the oral agreement at the time of the auction and again ratified
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the agreement in December, 2005 with the letter and release submitted. The jury was properly
instructed on the law of estoppel, waiver and ratification and found for the Plaintiff.

Further,

under Idaho law, even if the agreement may be considered illegal, the Plaintiff is not without a
remedy. Barry v. Pacific West Construction, Inc., 140 Idaho 827, 103 P.3d 440 (2004).
BROKERAGE COMMISSION

Defendants' present claim about an illegal brokerage commission last surfaced in a late
filed second motion to dismiss just prior to the start of trial, which was denied. The matter was
not again raised in the motion for directed verdict at the close of Plaintiffs case-in-chief. The
claim is entirely without merit on the oral agreement count as now claimed.
Nothing in or about the oral agreement to not bid can be construed as a real estate
commission to Plaintiff either from Defendants or Lemhi County.

The landowner, Lemhi

County, was never part of the transaction, and made no agreements with Plaintiff or Defendants.
Plaintiff never acted as a real estate broker or real estate salesperson in making the oral
agreement not to bid, and there is no testimony to support the assertion in any manner. Idaho
Code secs. 54-2002 and 54-2004 (33)(a)(d) do not apply. Plaintiffwas acting for itself in
agreeing to Karterman's solicitation of an agreement not to bid and was not acting "for others"
under 54-2004 (33)(a)(d) and was not engaged in the business of being a real estate broker or
salesperson for Defendants or for the County. Karterman was "acting for" Defendants in this
matter of soliciting and making an oral agreement; Plaintiff was not acting for Defendant or

anyone but Plaintiff.
The oral agreement not to bid at the auction was and is a separate agreement from the
written agreement, and the jury so found. An agreement not to bid is not acting for others in a
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real estate transaction. Regardless of the merits of the this postulated argument to the written
agreement (Plaintiff asserted it had none) the claim of a real estate commission has no merit to
the oral agreement which was the basis of the jury's verdict against Defendants.

OTHER ERROR
The motion filed does not itself seeks a new trial or JNOV on the Defendants'
counterclaims, and cites no evidentiary or legal errors regarding the counterclaim verdict either
in the motion or in the memorandum submitted. Only the memorandum submitted mentions the
Counterclaim in passing, but makes no argument or citations regarding same. There was
substantial evidence at trial to support the jury in finding for Plaintiff on the Counterclaim and
nothing has been asserted under Rule 59 as to the counterclaim.
The motion states that the Court should not have instructed or permitted the jury to rule
on the promissory estoppel (and unjust enrichment) count (presumably under Rule 59(a)7), but
does not say why this is so, or submit any authority on the point. The jury did not make a
decision on the promissory estoppel-unjust enrichment claim, because it decided in favor of
Plaintiff on the oral agreement count. The court's instructions advised that the jury should not
consider the promissory estoppel-unjust enrichment count if it found for the Plaintiff on either of
the express contract counts. Thus, there was no decision and the motion has no application.

By:

(/
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CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the State of Idaho, resident of and
with my office in Challis and Idaho Falls, Idaho; that on the ~ day of O('Th i3 Li< ,2009,
I caused a true and correct copy of the foregoing PLAINTIFF'S REPLY BRIEF RE:
DEFENDANTS' MOTION FOR JNOV OR NEW TRIAL to be served upon the following
persons at the addresses below their names either by depositing said document in the United
States mail with the correct postage thereon or by hand delivering or by transmitting by facsimile
as set forth below.

CYNTHIA J WOOLLEY
KIRSTIN K DUTCHER
LA W OFFICES OF CYNTHIA J WOOLLEY
PO BOX 6999
KETCHUM ID 83340

[X] Mail
[ ] Hand Delivery
[X] Facsimile
[ ] e-Mail

HONORABLE JOEL E. TINGEY
BONNEVILLE COUNTY COURTHOUSE
605 N. CAPITAL AVE
IDAHO FALLS ID 83402

[X] Mail
[ ] Hand Delivery
[ X] Facsimile

THOMS

By:
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CYNTHIA J. WOOLLEY, ISB #6018
cynthia@ketchumidaholaw.com
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC
P.O. BOX 6999
180 First St. West, Suite 107
Ketchum, ID 83340
(208) 725-5356
Fax: (208) 725-5569
Attorney for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

PINES GRAZING, INC.,
An Idaho Corporation, acting through its
statutory trustees,
Plaintiff/Counterdefendants,
vs.
FLYING JOSEPH RANCH, L.L.C., An
Idaho Limited Liability company;
J.e. INVESTMENTS, a foreign Corporation
or other entity; and SCOTT KARTERMAN,
an individual,

Case No.: CV-2007 - 50
DEFENDANTS '/COUNTERCLAIMANTS ,
REPLY MEMORANDUM OF LAW IN
SUPPORT OF MOTION FOR JUDGMENT
NOTWITHSTANDING THE VERDICT
AND FOR A NEW TRIAL
ORAL ARGUMENT REQUESTED

Defendants/Counterclaimants.
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NOW COME THE DEFENDANTS/COUNTERCLAIMANTS, Flying Joseph Ranch
L.L.e. and J.e. Investments, (collectively "Flying Joseph Ranch" and/or "Defendants") and
pursuant to LR.C.P. Rule 50(b) and 59 submit this Reply Memorandum of Law in support of
Defendants' Motion for judgment notwithstanding the verdict and for a new trial on the
plaintiffs claim for breach of an alleged oral contract to pay $20,000 not to bid at public auction
and on Counterclaimant's counterclaims and in response to Plaintiff's Reply BriefRe:
Defendants' Motion for INOV and New Trial filed October 5, 2009 ("Plaintiff's Response") and
respectfully state as follows:

A.

The Oral Agreement at Public Auction is Illegal and Unenforceable.

Even if this Court can consider the August 22, 2005 alleged oral agreement despite the
Idaho Statute of Frauds, the merger clause in the Purchase and Sale Agreement, the parole
evidence rule, the lack of consideration to support the alleged oral agreement and the fact the
$20,000 award amounts to the payment of a brokerage commission to the Plaintiff (which also
violates Idaho statute), this alleged oral agreement is nonetheless illegal and unenforceable and
warrants the entry of judgment notwithstanding the verdict in favor of Defendants.
The Idaho Supreme Court has recently warned all Idaho courts and parties that illegal
agreements are unenforceable and when confronted with an illegal contract, a Court must leave
the parties where it finds them. Farrell v. Whiteman, 146 Idaho 604, 200 P.3d 1153 (Idaho
2009).
Plaintiffs are asking this Court to enforce an oral agreement which is illegal under Idaho
law. See, National Fire v. Dixon, 141 Idaho 537, 541, 112 P.3d 825, 829 (2005)(Contracts
which violate public policy are illegal and unenforceable); Barry v. Pacific West Coast Inc., 140
Idaho 827, 832, 103 P.3d 440, 445 (2004)(Idaho Supreme Court will not enforce an illegal
contract).
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The testimony at trial was that the parties here conspired and agreed for Plaintiff not to

bid at puhlic auction for the Lemhi County Parcels. If parties conspire to deflate the price at
public auction, such agreements have been held illegal and unenforceable in courts throughout
the country and in Idaho. See e.g., Cranston v. Western Idaho Lumber & Building co., 41 Idaho
141,238 P. 528 (1925)(Where there was an agreement between parties, trucks sold at public
auction deemed void and unlawful and rescinded). See also, 6 Williston on Contracts § 13.24 (4th
Ed., July, 2009)(An agreement which has as its primary purpose to stifle competition at an
auction is illegal and void as against public policy); Rosenkrantz v. Barde, 107 Or. 338,214 P.
893 (1923)(Plaintiff could not recover for breach of contract to fix bidding at public auction
because agreement was to stifle competition and therefore was illegal and void). See also,

Clinton v. James Kneeland 56 U.S. 348, 1853 WL 7651 (1953)(Agreement not to bid at a public
sale is illegal, void and unenforceable); Frank v. Blumberg, 78 F. Supp. 671 (E.D. Penn. 1948)(A
bargain not to bid at public auction which has as its object the stifling of competition is illegal
and unenforceable); City National Bank of Corpus Christi v. City of Corpus Christi, 233 S.W.
375 (Ct. Civ. App. 1921)(Arrangements among prospective bidders for municipal contracts to
prevent competition and to bring about an award which is not the result of honest competition are
contrary to public policy and void); Hale v. Henderson, 23 Tenn. 199, 1843 WL 1816 (Tenn.
1843)(Agreement to refrain from bidding at a public sale is illegal and no right of action can
spring from an illegal contract). These cases uniformly hold that where lands are sold at public
auction by the government, any agreement to stifle competition and deflate the price is void as
against public policy, illegal and unenforceable.
In fact, there is a case directly on point which held under nearly identical circumstances
that an alleged oral agreement not to bid at public auction was illegal, void and unenforceable as
against public policy. Russell v. Wells, 59 Cal. App. 3d 633, 131 Cal. Rptr. 145 (Ct. App. 2d
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Dist. 1976)("Russelr). In Russell, one of the parties to an auction agreed with another bidder
not to bid at the public auction of land. ld. The Court struck down this oral agreement between
the two parties whereby one of the parties would drop out of the competitive bidding process and
held that the oral agreement was void and unenforceable as against public policy.ld.
This case is nearly identical to the present facts before this Court. Here too, Plaintiff's
agreement not to bid was illegal, void and unenforceable. See also, Conran v. Bollard, 24
Wash. 2d 619, 167 P.2d 133 (Wash. 1946)(Alleged oral agreement to pay former owner of
property that had been acquired by county in foreclosure proceedings if he would
refrain exercising right of redemption prior to public sale by county held void for lack of
consideration).
In an attempt to circumvent the illegality of this oral agreement, Plaintiff argues that

Plaintiff's illegal agreement did not affect the bidding at auction because other parties bid and
would not bid higher than $437.00 an acre. (Plaintiff's Response at 5). Plaintiff ignores the fact
that the issue was whether either Plaintiff or Defendants would pay and bid higher than $1000 an
acre - which both parties testified they were prepared to do. But for the illegal agreement, the
Lemhi County Parcels could have sold for $1000 an acre!
In Idaho, lands sold at public auction are supposed to be sold to the highest bidder. See

Hammondv. Alexander. 31 Idaho 791, 177 P. 400 (1918)(Ifprospective purchasers agree to
stifle competition, then vendor may avoid the sale because such an agreement is illegal under
Idaho law); Barber Lumber Co. v. Gifford, 25 Idaho 654, 139 P. 557 (1914)(Lands sold at public
auction are sold in trust to the highest bidder); Pike v. State Board ofLand Commissioners, 19
Idaho 268, 113 P. 447 (1911 )(A public auction is intended to reach the highest possible price by
consecutive bidding). The alleged oral agreement herein, stifled and reduced the amount of

money Lemhi County could have obtainedjor the Lemhi County Parcels and is exactly the
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type of agreement this Court should strike down under Idaho law. Id. This alleged oral
agreement was an illegal restraint of trade which clearly violates Idaho law. See, Op. Atty Gen.
02-1 (June 5,2002) 2002 WL 31201956. (Idaho Code § 58-133 which grants the State Board of
Land Commissioners the power to purchase and sell certain lands at its discretion and deposit the
proceeds of such sales into a "land bank fund. ").
As a matter of law, this court should enter judgment notwithstanding the verdict in favor
of Defendants, walk away from this transaction and leave the parties where it fmds them. As a
matter of law, the basis for the jury's award is an illegal agreement. Id
B. Defendants Are Entitled To An Award of Costs, Fees And Expenses.

This case should never have been filed by the Plaintiff. The alleged oral agreement: (1)
violates the Idaho Statute of Frauds; (2) lack consideration; (3) violates the merger clause in the
purchase and sale agreement between the parties; (4) amounts to an unauthorized brokerage
commission which also was not in writing; and (5) is an illegal agreement to deflate the price of
public land sold at auction which is void and unenforceable. Defendants are entitled to the entry of
judgment notwithstanding the verdict and the entry of judgment in their favor, dismissing Plaintiff's
Complaint.
Defendants are also entitled to an award of their costs, fees and expenses in bringing this
Motion. This Motion is based upon pleadings and documents on record, the Memorandum in
Support of Motion for Summary Judgment, Defendants' Statement of Undisputed Facts in Support
of Defendants' Motion for Summary Judgment, Defendants' prior Motions To Dismiss and
Memorandum of Law in support thereof, the supporting Affidavits of Cynthia J. Woolley and
Joseph Clark on file as well as the Memorandum of Law in support of Defendants' Motion For
Judgment Notwithstanding the Verdict and For A New Trial submitted herewith.
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DATED this 19th day of October, 2009.
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC

Cynthia J. Woolley
Attorney for Defendants/Counterclaimants
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on October 19,2009, I served a true and correct copy of the
within and foregoing document upon the attorney(s) named below in the manner noted:
Curt R. Thomsen
THOMSEN STEPHENS LAW OFFICES, PLLC
112 S.7 th St.
P.O. Box 600
Challis, ID 83226
Fax (208) 879-6672
By depositing copies of the same in the United States Mail, postage prepaid, at the
post office at Ketchum, Idaho.
By delivering copies of same to the office of the attorney(s) at hislher office via
Federal Express from Ketchum, Idaho.
By hand delivering copies of the same to the office of the attorney(s) at hislher
offices.
-

x- -

By telecopying copies of same to said attorney(s) at the telecopier numberls listed
above.

LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC

Cynthia J. Woolley
Attorney for Defendants/Counterclaimants
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
CV-2007-00000S0
Pines Grazing Association vs. Flying Joseph Ranch, LIe, etaI.
Hearing type: PI. Motion for Attorney Fees & Costs
PI. Motion for Prejudgment Interest
PI. Motion to Disallow Attorney's Fees and Costs to Def.
Def. Motion for Judgment Notwithstanding the Verdict
or new trial
Hearing date: 10/2112009
Time: 2:30 pm
Judge: JoelETingey
Minutes Clerk: Ruth Brunker

COURT MINUTES
Curt Thomsen, attorney for the Plaintiff was present.
Cynthia Woolley, attorney for the defendant was present.
Both attorney's spoke in regards to the Plaintiff's Motion for Attorney Fees and Costs.
Other Motions were broUght before the Court. Each attorney spoke on the subjects.
The Court will take under advisement and have an answer within a reasonable amount of
time.

Ruth Brunker, Deputy Clerk
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)
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FLYING JOSEPH RANCH, LLC, an Idaho
limited liability company; J.e.
INVESTMENTS, a foreign corporation,
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
PINES GRAZING ASSOCIATION, INC., an
Idaho Corporation,
Case No. CV-07-0050
Plaintifflcounterdefendant,
vs.
FLYING JOSEPH RANCH, LLC, An Idaho
limited liability company; J.C.
INVESTMENTS, a foreign Corporation,

MEMORANDUl\f DECISION AND ORDER
ON MOTION FOR JNOV AND NEW
TRIAL

Defendants/counterc1aimants.
Currently before the Court is Defendant's motion for judgment notwithstanding
the verdict or new trial.
I. FACTS.
Following Plaintiff's sale of real property to Defendant, Defendant purchased an
additional 80 acres which abutted the sold property. The property was purchased from Custer
County at a public auction. It had been Plaintiff's intent to purchase the 80 acres at th~ public
auction and then sale the property to the Defendant.
Plaintiff brought an action for breach of contract and unjust enrichment arguing that
Defendant breached a contract by purchasing the 80 acres at the public auction, instead of
allowing Plaintiff to purchase the property and then resale the property to Defendant. Plaintiff
also alleged a breach of an oral agreement made at the time of the public auction wherein
Defendant agreed to pay Plaintiff $20,000 if Plaintiff would not bid on the 80 acres.
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Defendant denied the claims and asserted a number of counterclaims.
At the conclusion of the trial, the jury returned a verdict finding that Defendant breached
the agreement to pay $20,000 to Plaintiff for not bidding on the property at the time of the
auction. The Jury awarded damages to Plaintiff of $20,000. The jury found in favor of
Defendant on Plaintiff's other claim, and found in favor of the Plaintiff on Defendant's
counterclaims.

II. STANDARD OF ADJUDICATION
In considering a motion for judgment notwithstanding the verdict, the law
provides that "ajury verdict must be upheld ifthere is evidence of sufficient quantity and
probative value that reasonable minds could have reached a similar conclusion to that of
the jury." Hallv. Farmers Alliance Mut. Ins. Co., 145 Idaho 313, 324, 179 P.3d276, 287
(2008) (citing Gillingham Canst., Inc. v. Newby-Wiggins Canst., Inc., 142 Idaho 15,20,
121 P.3d 946, 951 (2005)). In reviewing a motion for JNOV the court may not reweigh
evidence, consider witness credibility, or compare its factual findings with that of the
jury. Furthermore, the moving party admits the truth of the adverse evidence and every
inference that may legitimately be drawn from the evidence. Schwan's Sales

Enterprises, Inc. v. Idaho Transp. Dept., 142 Idaho 826,830, 136 P.3d 297,301 (2006).
Standard for New Trial

IRep 59(a), identifies a number of ground upon which a court may order a new
trial. In its motion, Defendant does not specify any particular ground upon which its

motion is based. In reviewing Defendant's memorandum, it appears that the motion is
based on Rule 59(a)(6) and (7).
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Under IRep 59(a)(6), a district court may grant a new trial based on the ground of
"insufficiency of the evidence to justify the verdict or other decision." IRCP 59(a)(6). "A
trial judge may grant a new trial on that ground if, after making his or her own
assessment of the credibility of the witnesses and weighing the evidence, the judge
determines that the verdict is not in accord with the clear weight of the evidence."

Hudelson v. Delta Intern. MachineryCorp., 142 Idaho 244,248, 127 P 3d 147, 151
(2005) (citing Karlson v. Harris, 140 Idaho 561, 568, 97 P.3d 428,435 (2004».
Under IRep 59 (a) (7) a district court may order a new trial for an "error in law,
occurring at the trial." The district judge has wide discretion to grant or deny a new trial
where substantial rights of the aggrieved party are not affected.Rockefeller v. Grabow,
136 Idaho 637, 645, 39 P.3d 577,585 (2001). However, where prejudicial errors oflaw
have occurred the district court is required to grant a new trial under Rule 59(a)(7), even
though the verdict may be supported by substantial and competent evidence. Craig

Johnson Const., L.L. C. v. Floyd Town Architects, P.A. 142 Idaho 797, 801, 134 P.3d
648,651 - 652 (Idaho,2006).
Any motion for a new trial based on insufficiency of the evidence or error in law
must "set forth the factual grounds therefore with particularity." LR.C.P. (S9)(a)(7).

ID. ANALYSIS
A. Statute of Frauds
Defendant argues that the oral agreement not to bid at the time of the auction violated the
statute of frauds, and is therefore unenforceable. Idaho Code § 9-503 requires the estates or
interests in real property can only be transferred by a written instrument. This Court finds that
the statute of frauds is not applicable to the facts of this matter.
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In agreeing not to bid at the time of the subject auction, Plaintiff was not transferring any
interest in the 80 acres. Indeed, Plaintiff had no ownership interest in the property. The
agreement merely related to a personal act on the part of the Plaintiff, i.e., not bidding. The Court
fmds no basis to order a judgment notwithstanding the yerdict or new trial on this argument.
B. Insufficient Consideration
Defendant argues that there was no valid agreement to pay $20,000 because there
was insufficient consideration. However, at the time of the auction the Plaintiff was free

to bid and the evidence established that it intended to bid. Courts have recognized that the
forbearance to take action which a party is otherwise entitled to take is adequate
consideration for an agreement. Walter E. Wilhite Revocable Living Trus.t v. Northwest
Yearly Meeting Pension Fund, 128 Idaho 539, 547, 916 P.2d 1264, 1272 (1996);
McMahon v. AugerJ 83 Idaho 27, 38, 357 P.2d 374,380 (1960); Quayle v. MackertJ 92

Idaho 563, 569,447 P.2d 679,685 (1968).
Accordingly, the Court finds that there was adequate consideration for the
agreement.
C. lllegality of Agreement
Defendant argues that an agreement not to bid at a public auction is illegal, and
therefore unenforceable. While Idaho law on this issue is sparse, the case of Hammond
v. AlexanderJ 31 Idaho 791, 177 P. 400 (1918) does appear to be controlling. In that case,

that state had scheduled a public auction whereby 62 quarter sections were being offered.
Of the approximately 300 participants in the auction, essentially all agreed to a plan
whereby only that person whose name was randomly drawn would be entitled to bid the
appraised value on that section. Following the sale, the state refused to issue certificates
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of purchase and the purchasers then brought a petition for mandamus. Referring to a
Idaho Constitutional provision, the Court held that the state was justified in not issuing
the certificates of purchase. The portion of the decision which may be applied to this
case is as follows:
By reason of the provision of the Constitution, above quoted, none of the
land in question could be sold except at public auction. In an auction,
competition is a necessary element (Territory v. Toyota, 19 Hawaii, 651)
and the bidders fix, by cOIlJ.petition, the price at which the offered property
is sold. Competition is an element of each offer and bid (Crandall v. State,
28 Ohio St. 479), and while all agreements among prospective bidders do
not operate to vitiate a sale, if the purpose in so agreeing is to stifle
competition, and if it causes the property offered to be awarded to a
bidder, or bidders, for less than would have otherwise been offered, the
vendor may avoid the sale. 6 C. J. 830,831; Herndon v. Gibson, 38 S. C.
357, 17 S. E. 145,20 L. R. A. 545,37 Am. St. Rep. 765.
31 Idaho at 792.

From the foregoing quote, in Idaho an agreement among prospective bidders is
voidable, but not void. Consideration of whether the agreement is to be voided is (1) if
the purpose of the agreement is to stifle competition and (2) if it causes the property
offered to be awarded to a bidder for less than would have otherwise been offered. If the
foregoing requirements are met, the agreement constitutes an illegal agreement and is
unenforceable.
As to the first element, there is insufficient evidence to establish that the
"purpose" of the agreement was to stifle competition. On the contrary, Defendant's
testimony was to the effect that the purpose of the offer to pay $20,000 was to resolve all
issues between the Parties regarding the prior land sale and the remaining 80 acres.
Defendant's purpose in making the proposal was to buy its peace with Plaintiff. Based
on the jury verdict, it appears that jury agreed that the $20,000 payment was for the
purpose of resolving any remaining claims between the Parties. While some limiting of
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competition may have been a by-product of the agreement, the evidence does not
establish that the primary purpose of the agreement was to stifle competition.
This Court also fmds that the second element is not established i.e., the agreement
did not cause the property to be awarded to Defendant for less than otherwise would have
been offered. As the evidence established, the agreement did not preclude any other third
party from bidding. At the time of the agreement, there was no guarantee that Defendant
would ultimately be the successful bidder. As it turned out, Defendant was the successful
bidder although Defendant did face bidding competition. In fact, both Parties testified
that prior to the auction, they thought the acres would sell for $300 to $400 an acre.
Ultimately, the 80 acres sold for $437 an acre. As such, the Court can not conclude from
the evidence that the agreement caused Defendant to be the successful bidder for an
amount less than what otherwise would have been offered.
Based on the foregoing, the Court does not find that the subject agreement was
illegal and unenforceable.
D. Unauthorized Brokerage Commission
Defendant also asserts that the agreement upon which the jury based its award
was a brokerage agreement in violation ofIdaho law, Idaho Code § 54-2001 et seq.
Specifically, Defendant argues that the law required that Plaintiff have a real estate
license in order to participate in the agreement, that no license existed, and therefore the
agreement is unenforceable.
Idaho Code § 54-2004(33) defines real estate broker. This Court finds that under
the facts of this matter, Plaintiff was not acting as a real estate broker. The Court fmds
the provisions of the Act inapplicable to the facts of this case.
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Similarly, it is inconsequential that Lemhi County did not consent to the payment
of $20,000. As previously set out, the Agreement was to pay $20,000 regardless of
whether Defendant actually acquired the property. The payment of the sum was not
conditioned upon any sale by Lemhi County to Defendant. Notwithstanding Defendant's
argument, Idaho Code § 9-508 is also inapplicable.

IV. CONCLUSION AND ORDER
Based on the foregoing, Defendant's motion for judgment notwithstanding the
verdict or new trial is denied.
IT IS SO ORDERED.

cr

DATED this Z,

day of October, 2009.

~G~
RTINGEY
~
DISTRICT runGE
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CERTIFICATE OF SERVICE

I hereby certify that on this '&{'t'clay of October, 2009, I did send a true and
correct copy of the foregoing document upon the parties listed below by mailing, with the
correct postage thereon.
Curt R. Thomsen
P.O. Box 600
Challis, ID 83226
Cynthia J. Woolley
P.O. Box 6999
Ketchum, ID 83340

BARBARA C. T.IBRNBY
S~ .ut..A... BREEBLeVE

Clerk of the District Court
Custer County, Idaho
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IN THE DISTRICT COURT OF THE SEVENTH mDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
PINES GRAZING ASSOCIATION, INC., an
Idaho Corporation,
Case No. CV-07-0050
Plaintifflcounterdefendant,
vs.
FLYING JOSEPH RANCH, LLC, An Idaho
limited liability company; J.C.
INVESTMENTS, a foreign Corporation,

MEMORANDUM DECISION ON
MOTIONS FOR COSTS, ATTORNEY
FEES, AND PREJUDGMENT INTEREST

Defendants/counterclaimants.

FACTS AND PROCEEDINGS
Plaintiff sought to recover on two separate but related claims for breach of contract, or in
the alternative, under the equitable theories of unjust enrichment or estoppel. Defendant denied
liability and asserted counterclaims for breach of contract. That matter was tried before a jury
with the jury finding in favor of Plaintiff on one of the breach of contract claims, and denying all
other claims for recovery. The jury awarded Plaintiff $20,000 as to that contract claim, which
was the amount requested by Plaintiff. A judgment upon the Verdict was entered on July 27,
2009. Both Parties seek an award of costs and attorney fees, with both Parties objecting to the
other's request.
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1. Costs and attorney fees.
In considering a motion for costs or fees, the Court is granted broad discretion in determining the

prevailing party. Rule S4(d)(I)(B) provides as follows:
In determining which party to an action is a prevailing party and entitled
to costs, the trial court shall in its sound discretion consider the rmal judgment or
result of the action in relation to the relief sought by the respective parties. The
trial court in its sound discretion may determine that a party to an action prevailed
in part and did not prevail in part, and upon so finding may apportion the costs
between and among the parties in a fair and equitable manner after considering all
of the issues and claims involved in the action and the resultant judgment or
judgments obtained.

The Court has considered the claims made in this matter, the progress of the litigation, and the
ultimate outcome. The Court has also considered the efforts of both Parties in trying to resolve the
claim short of a trial, including prior offers of settlement. (See Polk v. Larrabee, 135 Idaho 303, 17 P .3d
247 (2000), wherein the Court held that offers of settlement were factors to consider in determining a
prevailing party.)
In this matter, Plaintiffwas successful in prosecuting a breach of contract claim, and defending

against Defendant's counterclaims. Defendant was successful in defending against one of the breach of
contract claims. The Court finds that based on the totality of the case, Plaintiff is the prevailing Party,I
As the prevailing party, Plaintiff is entitled to costs as a matter of right in the amount of $2,362.40.
IRCP (d)(I)(C).
A claim for attorney fees is to be deemed as costs and processed in the same manner.
IRCP 54(e)(S). Plaintiffs seek an award ofattomey fees pursuant to I.C, §12-120(3), which
allows for an award of attorney fees in actions "to recover on an open account, account stated,
note, bill, negotiable instrument, guaranty, or contract relating to the purchase or sale of goods,
wares, merchandise, or services and in any commercial transaction ... ".
1 Based

on this finding, Defendant's motion to strike portions of affidavit is moot.
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because its claim was based on a contractual obligation, attorney fees Under § 12-120(3) are
required. In this case, the Court is satisfied that Plaintiffs claim as well as the counterclaims are
based on contract and implicate §12-120(3).
The Court has reviewed the record and Plaintiff s memorandum of fees and costs and the
affidavit filed in support. The Court has further considered the factors set out in Rule 54(e)(3), I.R. C.P .,
including but not limited to the time required, the novelty and difficulty of the case, prevailing rates for
attorney fees, the amount in dispute, and duplication of effort. An additional factor under the Rule is
''the amount involved and the results obtained". These. factors and considerations give the Court
discretion to adjust or temper an award of attorney. fees under the specific circumstances. Accordingly.
while Defendant's success in defeating one of Plaintiff s contract claims does not alter the Court's
determination of a prevailing party, that success may nevertheless be considered in adjusting an ultimate
award of attorney fees. In applying the foregoing factors to this case, the Court fmds that a reasonable,
fair, and equitable award of attorney fees to Plaintiff is $23,500.
2. Prejudgment Interest.
Plaintiff seeks an award of prejudgment interest on the $20,000 as awarded by the jury.
The Court finds that this was a liquidated claim. While Plaintiff s other breach of contract claim
may not have been a liquidated amount, this does not preclude an award of prejudgment interest
on the liquidated claim.
Similarly. we approved prejudgme~t interest on discrete portions of a larger
damages award, in Prouse v. Ransom, 117 Idaho 734. 791 P .2d 1313
(Ct.App.1989) and Bergkamp v. Carrico, 108 Idaho 476,700 P.2d 98
(Ct.App.1985). We have been cited to no authority, and have found none,
disallowing prejudgment interest on a liquidated component of a larger damages
award, and we perceive no reason for a rule that would deprive a claimant of
prejudgment interest on a plainly liquidated claim merely because he or she also
pressed an entirely separate, unliquidated claim in the same litigation.
Ross v. Ross, 145 Idaho 274, 278, 178 P.3d 639, 643 (App., 2007).
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On liquidated claims, prejudgment interest begins to accrue at the time it becomes "due".

I.e. § 28-22-104.

The $20,000 became due at the time of the subject auction and agreement.

Accordingly, pursuant to the statute, interest accrued on the $20,000 at the rate of 12% per
annum from August 22.2005 through July ~4, 2009. Such prejudgment interest for the time
period is $9,409.31.2
CONCLUSION AND ORDER
Plaintiffis entitled to an award of costs in the amount of $2,362.40, and an award of
attorney fees in the amount of$23,500. Plaintiffis further entitled to an award of prejudgment
interest in the amount of $9,409.31.
IT IS SO ORDERED.
DATED this

'2eo,

Plaintiff sought an award of prejudgment interest in the amount of$15,669.45. The Court can not determine how
Plaintiff came up with that number, unless perhaps Plaintiff was compounding interest, which is not permissible.
Doolittle v. Meridian Joint Sch Dist. No.2, 128 Idaho 805, 814, 919 P.2d 334,343 (1996); Holladay v. Lindsay,
143 Idaho 767, 769, 152 P.3d 638, 640 (Idaho App.,2006)
2
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CERTIFICATE OF SERVICE
I hereby certify that on this ~day of October, 2009, I did send a true and correct
copy of the foregoing document upon the parties listed below by mailing, with the correct
postage thereon.
Curt R Thomsen
P.O. Box 600
Challis, ID 83226

Cynthia J. Woolley
P.O. Box 6999
Ketchum, ID 83340

BARBARA C. T.lBRNBY

-BARBARA. aREBDL~--)
Clerk of the District Co
Custer Co t;y, Idaho /

B /

~

i
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IN THE DISTRICT COURT OF THE SEVENTH nJDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
PINES GRAZING ASSOCIATION, INC., an
Idaho Corporation,
Case No. CV-07-0050
Plaintifflcounterdefendant,
vs.
FLYING JOSEPH RANCH, LLC, An Idaho
limited liability company; J.C.
INVESTMENTS, a foreign Corporation,

AMENDED JUDGMENT

Defendants!counierclaimants.
This matter having gone to trial on July 22-24, and the jury having returned a verdict, and
the Court having issued its Memorandum Decision on costs and attorney fees, and good cause
appearing therefore;
IT IS HEREBY ORDERED AND ADJUDGED that Plaintiff have judgment against
Defendants, jointly and severally, in the amount of $20,000, pursuant to the jury verdict, with
prejudgment interest in the amount of $9,409.31, costs in the amount of $2,362.40, and attorney
fees in the amount of $23,500, for a total judgment of $55,271. 71, with interest accruing
thereon at the statutory rate.
DATED this

2.9

day of October, 2009.

AMENDED JUDGMENT
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BONNP-LlJLLE COURTS

FAX No.

208-5~~909

P. 017

CERTIFICATE OF SERVICE

z:1

tlr, day of October, 2009, I did send a true and correct
I hereby certify that on this
copy of the foregoing document upon the parties listed below by mailing, with the correct
postage thereon.
Curt R. Thomsen
P.O. Box 600
Challis, ID 83226
. Cynthia J. Woolley
P.O. Box 6999
Ketchum, ID 83340

AMENDED JUDGMEN~
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-~M: Woolley

PLLC

TO: +1

(208)

879-641 ~-

~E:
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CYNTHIA J. WOOLLEY, ISB #6018
cynthia@ketchumidaholaw.com
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC
P.O. BOX 6999
180 First St. West, Suite 107
Ketchum, ID 83340
(208) 725-5356
Fax: (208) 725-5569
Attorney for Defendants/Appellants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

Case No.: CV-2007 - 50

PINES GRAZING ASSOCIATION, INC.,
An Idaho Corporation, acting through its
statutory trustees,
Plaintiff/Respondent,

NOTICE OF APPEAL
vs.

FL YING JOSEPH RANCH, L.L.C., An
Idaho Limited Liability company;
J.C. INVESTMENTS, a foreign Corporation
or other entity; and SCOTT KARTERMAN,
an individual,
Defendants/Appellants.

TO:

THE

ABOVE-NAMED

RESPONDENT

PINES

GRAZING

ASSOCIATION, INC. AND ITS ATTORNEY FO RECORD CURT R. THOMSEN,

NOTICE OF APPEAL
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'~:

Woolley

PLLC

TO: +1 (208) 879-641

003 OF 005

p.o. BOX 600, CHALLIS, ID 83226, AND THE CLERK OF THE ABOVE ENTITLED
COURT:
NOTICE IS HEREBY GIVEN THAT:
1.

The above named appellants Flying Joseph Ranch, LLC, and J.e.

Investments appeal against the above named respondent to the Idaho Supreme Court from
the Amended Judgment which was entered in the above entitled action on October 29,
2009, Joel E. Tingey, Seventh District Judge, presiding.

2.

That the parties have a right to appeal to the Idaho Supreme Court, and the

judgments or orders described in paragraph 1 above are appealable orders under and
pursuant to Rule ll(a)(l), (5) and (6).

3.

A preliminary statement of the issues on appeal which the appellants

intend to assert in the appeal is as follows:
a. The April 15, 2005 addendum #2 violates Idaho's statute of frauds;
b. All agreements regarding the Lemhi County parcels are abrogated under
the doctrine of mutual mistalce;
c. The alleged oral agreement is not allowed into evidence given the merger
clause in the purchase and sale agreement;
d. The alleged oral agreement at public auction is illegal and unenforceable.
Appellants reserve the right to add or delete issues on appeaL
4.

There has been no order sealing all or any portion of the record.

5.

A reporter's transcript is requested.

6.

The appellant requests the preparation of the following portions of the

reporter's transcript in hard copy and electronic format: A standard transcript pursuant to
Rule 2S(c), LA.R. supplemented by the following: voir dire examination of jury, closing
NOTICE OF APPEAL
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TO: +1

(208) 879-641'

,: 004 OF 005

arguments of counsel, conferences on requested instructions, instructions verbally given
by the court.

The appellant requests the following documents to be included in the

clerk's record in addition to those automatically included under Rule 28, LA.R.:

all

requested and given jury instructions.
7.

The appellant also requests that all exhibits offered or admitted as exhibits

to be copied and sent to the Supreme Court.
8. I certify:
a. That a copy of this notice of appeal has been served on each reporter of
whom a transcript has been requested as named below at the address set
out below:
Jack Fuller
605 North Capitol Avenue
Idaho Falls, ID 83402
9. (b )(1) That the clerk of the district court has been paid the estimated fee for
preparation of the reporter's transcript.
(c)(1) That the estimated fee for preparation of the clerk's record has been paid.
(d)(1) That the appellate filing fee has been paid.
(e) That service has been made upon all parties required to be served pursuant to
Rule 20.
DATED this lOth day of December, 2009.
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC

CYNTHIA J. WOOLLEY
Attorney for Appellants
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on December 10,2009, I served a true and correct
copy of the within and foregoing document upon the attorney(s) named below in the
manner noted:

Curt R. Thomsen
THOMSEN STEPHENS LA W OFFICES, PLLC
112 S.7th St.
P.O. Box 600
Challis, ID 83226
Fax (208) 879-6672
Jack Fuller
605 North Capitol Avenue
Idaho Falls, ID 83402

x

By depositing copies of the same in the United States Mail, postage
prepaid, at the post office at Ketchum, Idaho.
By hand delivering copies of the same to the office of the attorney(s) at
his/her offices.
By telecopying copies of same to said attorney(s) at the telecopier
number/s listed above.

LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC

CYNTHIA J. WOOLLEY
Attorney for Appellants

NOTICE OF APPEAL

-256-

~

IDAHO SUPREME COU~

~HO COURT Of ApPEAl.S

Clerk of the Courts
(208) 334-2210

p. O. Box 83720
BOise, Idaho 83720-0101

BARBARA C. BREEDLOVE, CLERK
Attn: RUTH
CUSTER COUNTY COURTHOUSE
PO BOX 385
CHALLIS, ID
83226
CLERK'S CERTIFICATE.FILED

Docket No.
37236-2009

PINES GRAZING
ASSOCIATION, INC. v.
FLYING JOSEPH RANCH,
LLC

N
0:)

Custer County District Court
DC Docket # 372-3 I.e.
2007-50

Enclosed is a copy of a the CLERK'S CERTIFICATE for the above-entitled
appeal, which was filed in this office on this date.
Please examine carefully the TITLE and the CERTIFICATE and advise the
District Court Clerk (or the Agency secretary, if applicable) AND this office of any
errors detected on this document.
The TITLE in the CERTIFICATE must appear on all DOCUMENTS filed in
this Court, including all BRIEFS. An abbreviated version of the TITLE may be used
ifit clearly identifies the parties to this appeal when the title is extremely long.

For the Court:
Stephen W; Kenyon
Clerk of the Courts
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P.O. Box 83720
Boise, Idaho 83720-0101
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BARBARA C. BREEDLOVE, CLERK
Attn: RUTH
CUSTER COUNTY COURTHOUSE
POBOX 385
CHALLIS, ID 83226

~ '.

:O1'~

J: :

NOTICE OF APPEAl... FILED,(T)
Docket No. 37236-2009

PINES GRAZING
ASSOCIATION, INC. v.
FLYING JOSEPH RANCH,
LLC

. Custer County District Court
#2007-50

A NOTICE OF APPEAL in the above-entitled matter was filed in this office on
DECEMBER 24, 2009. The DOCKET NUMBER shown above will be used for this appeal
regardless of eventual Court assignment.
The CLERK'S RECORD and REPORTER'S TRANSCRIPT must be filed in this office on
or before APRIL 1,2010.
The REPORTER'S TRANSCRIPT MUST BE LODGED with the District Court Clerk or'
Agency **35 DAYS PRIOR** to the date of filing in this office.
THE REPORTER SHALL FILE A NOTICE OF LODGING WITH THIS COURT.

For the Court:
Stephen W. Kenyon
Clerk of the Courts

NOTICE OF APPEAL FILED
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curt R. Thomsen, Esq., ISB #2072
THOMSEN STEPHENS LAW OFFICES, PLLC
2635 Channing Way
Idaho Falls, ID 83404
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and
THOMSEN STEPHENS LAW OFFICES, PLLC
P.O. Box 600
Challis, ID 83226
Telephone (208) 879-6655
Fax (208) 879-6672
Attorneys for plaintiffs PINES GRAZING ASSOCIATION, INC.
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
PINES GRAZING ASSOCIATION, INC.,
An Idaho Corporation, acting through its
statutory trustees,
Plaintiff,

v.
FL YING JOSEPH RANCH, L.L.c.,
An Idaho limited liability Company;
lC. INVESTMENTS, a foreign
Corporation or other entity;
Defendants.

)
)
)
)
)
)
)
)
)
)

Case No. CV-2007-50

SATISFACTION AND RELEASE
OF JUDGMENT

)
)
)
)

---------------------------.)
FOR AND IN CONSIDERATION of the sum of Fifty Five Thousand Two Hundred
Seventy One Dollars and 711100 ($55,271.71), lawful money of the United States of America,
and other good and sufficient consideration, paid to plaintiff by defendants in the above-entitled
action, plaintiff hereby releases that certain judgment rendered in the Seventh Judicial District
Court, County of Custer, State ofIdaho, on the 29th day of October, 2009, recorded as Instrument
SATISFACTION AND RELEASE OF JUDGMENT

-259-

No. 241800, in favor of plaintiff against defendant in the sum of $20,000.00 plus costs in the
amount of $2,362.40, prejudgment interest in the amount of$9,409.31 and attorneys fees in the
amount of $23,500.00 for a total judgment of$55,271.71.
curt R. Thomsen, attorney for plaintiff, hereby authorizes and requests the Clerk of said

Court to enter this Satisfaction and Release of Judgment for the reason that the same has been
compromised, fully paid and discharged.
DATED this Id, day of

STATE OF IDAHO
County of Custer

Jfl;J .,) 10121 ' 2010.

)
) ss.
)
~

a

On this -U. day of >,ll.ly\! 1 IJ '~ ,2010, before me the undersigned, a Notary Public
urt R. Thomsen, known to me to be the person who
in and for said State, personally appeare
executed the within instrument, and acknowledged to me that he executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year in this certificate first above written.

Notary Pu ic for Idaho
Residing at: Challis, Idaho
My Commission Expires: --l<J.~~II-I +-/J-1..L.3 _ _ __
q../...-.
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CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the State of Idaho, resident of and

with my office in Challis and Idaho Fails, Idaho; that on the I;}- day of

:fA;J U /1(27 ' 2010, I

caused a true and correct copy of the foregoing SATISFACTION AND RELEASE OF JUDGMENT
to be served upon the following persons at the addresses below their names either by depositing
said document in the United States mail with the correct postage thereon or by hand delivering or
by transmitting by facsimile as set forth below.
CYNTHIA J WOOLLEY
KIRSTIN K DUTCHER
LAW OFFICES OF CYNTHIA J WOOLLEY
PO BOX 6999
KETCHUM ID 83340

By:

CRT:mmb
5848·004/Satisfaction & Release
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[X] Mail
[ ] Hand Delivery
[X] Facsimile

CUSTER COUNTY

CLERK OF THE DISTRICT COURT
EX-OFFICIO AUDITOR-RECORDER

PO BOX 385
CHALLIS, 1D 83226

(208) 879-2359
(208) 879-6412 (fax)

January 26, 2010
Cynthia J. Woolley
P.O. Box 6999
Ketchum ID 83340
Dear Ms. Woolley:
I cannot accept this check as a Satisfaction and Release of Judgment has been filed with
this court as of 1112/2010.
Very truly yours,

~~
Deputy Clerk

LETTER
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CYNTHIA J. WOOLLE.Y·

LAW OFFICES OF

J. WOOLLEY, PLLC

•Al-SO ADMrrTED TO THE BAR IN CAuFORNlA

DIRECT DIAL (208)725-5360
CYNTHIA@KETCHUMIDAHOLAW.COM

1 80 FIRST STREET WEST
SUITE

107

P.o. Box6999
KETCHUM.

ID 83340

(208) 725-5356

FAX (208) 725-5569
WWW.KETCHUMIDAHOLAW.COM

January 22, 2010

VIA FEDERAL EXPRESS
Clerk of the Court
County of Custer
801 Main
P.O. Box 385
Challis, ID 83226

Pines Grazing Association, Inc. v. Flying Joseph Ranch, LLC et al.
Case No.: CV 2007-50
Dear Ruth:
Enclosed is a check no. 3920 payable to Pines Grazing Association, Inc. in the amount
of $55,271.71 which represents the amount due under the judgment in the above matter,
including prejudgment interest and award of attorney's fees and costs. Please pay this money
to the person who is entitled to it by the order of the court.

Enclosure
cc: Curt R. Thompsen

LETTER
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3920
LAW OFFICES OF CYNTHIA J. WOOLLEY PLLC
P.o. BOX 6999
180 FIRST ST W SUITE 107
KETCHUM, 10 83340
(208) 725-5356

FIRST BANK OF IDAHO
KETCHUM, IDAHO 83340
92-376-1241

'

I

~~
to the

order
of

~

------ - --- ----- ---~
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CHECK
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iDAHO SUPREME COU
Clerk of the Courts

HUTH

(208) 334-2210

20W JAN27 AN

P.O. Box 83720
faolsil Idaho 83720-0101

BARBARA C. BREEDLOVE, CLERK.
Attn: RUTH
CUSTER COUNTY COURTHOUSE
POBOX 385
CHALLIS, ID 83226

DOCUMENT(S) FILED - DUE DATES SUSPENDED

Docket No.
37236-2009

PINES GRAZING ASSOCIATION, INC. v. FLYING JOSEPH RANCH, LLC
Custer County District Court #2007-50

Be advised that the following document(s) was/were filed in this office on 1:'21-2010.
RESPONDENT PINES GRAZING ASSOCIATION, INC.'S MOTION TO DISMISS
APPEAL AND STATEMENT IN SUPPORT

*** ALL DUE DATES ARE SUSPENDED ***

For the Court:
Stephen W. Kenyon
Clerk of the Courts
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: Woolley

PLLC

TO: +1 (208) 879-641

CYNTHIAJ. WOOLLEY, ISB #6018
cynthia@ketchumidaholaw.com
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC
P.O. BOX 6999
180 Second St. West, Suite 107
Ketchum, ID 83340
(208) 725-5356
Fax: (208) 725-5569
Attorney for DefendantslCounterclaimants/Appellants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
PINES GRAZING ASSOCIATION, INC.,
An Idaho Corporation, acting through its
statutory trustees,

PlaintifflCrossdefendantlRespondent,
vs.
FLYING JOSEPH RANCH, L.L.C., An
Idaho Limited Liability company; and
J.C. INVESTMENTS, a foreign Corporation
or other entity,

Case No.: CV-2007 - 50

MOTION TO SET ASIDE AND/OR
STRIKE STATISFACTION AND
RELEASE OF JUDGMENT
I.R.C.P. RULES 12(F) AND 60(b)

Defendants/Counterclaimants/Appellants.

MOTION TO SET ASIDE AND/OR STRIKE
STATISFACTION AND RELEASE OF JUDGMENT
I.R.C.P. RULES 12(t) and 60(b)
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: Woolley

PLLC

TO: +1 (208) 879-641·
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NOW COME THE DEFENDANTS/COUNTERCLAIMANTS/APPELLANTS, Flying
Joseph Ranch L.L.C. and J.C. Investments, by and through their attorney of record, and
pursuant to Idaho Rule of Civil Procedure Rule 60(b) and 12(f) move to set aside and/or strike
the January 12,2010 Satisfaction and Release of Judgment filed in the above entitled action.
The judgment in this matter has not been satisfied and released because after almost
one month, the Plaintiff had not accepted the funds. Counsel for Defendants stopped payment
on the check representing those funds. This motion is supported by the affidavit of Cynthia 1.
Woolley, filed herewith.
The full amount of judgment in tIus matter was sent by check to counsel for the
Plaintiff on December 23,2009, but the Plaintiff did not accept the judgment before
Defendants recognized their error. (Woolley Aff.,

~

4, Exhibit A and 4Jl 5) Defendants'

counsel stopped payment on the original check on January 22,2010. (Woolley Aft,

~

5,

Exhibit B) Defendants' counsel then issued a new check in the full amount of the judgment
made out to the Clerk of the Court. (Woolley Aff.,

~

6) That check was sent to the clerk of

the Court who received it on January 25, 2010 with instructions to pay the money to the person
who shall be determined to be entitled thereto by the order of the court. (Woolley Aft, ~ 6,
Exhibit C)
On January 25, 2010, counsel for Defendants sent a letter to counsel for Plaintiff
proposing alternatives regarding the judgment funds. (Woolley Aff., 4Jl 7, Exhibit D) Counsel
for Plaintiff never responded to that letter.

MOTION TO SET ASIDE AND/OR STRIKE
STATISFACTION AND RELEASE OF JUDGMENT
I.R.C.P. RULES 12(1) and 60(b)
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.Oil January 28.2010, COUIlsel for· Defendants receivedllie check: backfrcimtheClei'k
of iheCotiit withalettet stating that she could hot accept the check. (Woolley At'f,O" ~ 8,.
Exhibit E)

As bfthisdiite,theJudgniel1t funds i"Cmaih in thebarikaccourtt of COUJ1Set· tbr

Defendants. ThejudgmentfhthisluatteY haS not been satisfied,

Accordiilgly~ the Satisfaction

and Release of Judgment should besetaside>and/orshicken as improper.

DAtED this.28th d~.yof'JailuaiY, .2010.

.:MOTIONTOSET ASlnE ANDIORSTRII(E
STAT1SFACTION AND n.ELEASEOF .JUDGM,ENT
·LR.C]>.RULRS 12(f)aud60(b}
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CER'rtFlcATE oFSEkyrCE
.II-;ffiREBYCERTIFYthatonJanuary 28; 2010,1 served a true and correct copy of the
foregou:ig dOCl.uneritupon the attorney(s) nanied below irithe manner noted:

Curt R. Thomsen, Es'l.
THOMSEN STEPHENSLAWOPFICES,PLLC

P.O. Box 600
Challis, ID 83226

Fax (Z08) 879.:6672

()U.s.Mail. 'Post~gePrepaid

( j Hand Delivered
() OvemightMail
(X) Facsimile

(

)E~n1ail

.MOTION TO SET ASLDlt ANDIORST.RIKE
STATISFACTIQNAt'lDRELEASE OF JUDGMENT
I.~.C.P. RULES 12(1) and60(b)
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late: 2/11/2010

Judicial District Court - Custer County

·ime: 04: 54 PM
~eceived

NO. 0000134

Receipt

of: Pines Grazing Association,

$ 55271.71

Challis,ID 83226
Fifty-Five Thousand Two Hundred Seventy-One and 71/100 Dollars
=::ase: CV-2007-0000050

Plaintiff: Pines Grazing Association vs. Flying Joseph Ranch, Llc, etal.
55271.71

Cash bond:

Payment Method: Cash
Amount Tendered:

Barbara C Tierney, Clerk of the District Court
55271.71
By:

&;J
Deputy Clerk

Clerk: RUTH

RECEIPT
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: Woolley

PLLC

TO: +1 (208) 879-6412
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CYNTHIA J. WOOLLEY, ISB #6018
cynthia@ketchumidaholaw.com
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC
P.O. BOX 6999
180 First St. West, Suite 107
Ketchum, ID 83340
(208) 725-5356
Fax: (208) 725-5569
Attorney for Defendants/Appellants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

PINES GRAZING ASSOCIATION, INC.,
An Idaho Corporation, acting through its
statutory trustees,

Case No.: CV-2007 - 50

Plaintiff/Respondent,
vs.
FLYING JOSEPH RANCH, L.L.C., An
Idaho Limited Liability company;
J.C. INVESTMENTS, a foreign Corporation
or other entity; and SCOTT KARTERMAN,
an individual,

NOTICE OF DEPOSIT OF AMOUNT DUE
UNDER JUDGMENT TO CLERK OF THE
COURT
PURSUANT TO I.C. § 10-1115

Defendants/Appellants.

NOTICE TO THE CLERK OF THE COURT:

NOTICE OF DEPOSIT OF AMOUNT DUE UNDER JUDGMENT TO CLERK OF THE COURT
PURSUANT TO I.e. § 10-1115
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: Woolley
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TO: +1 (208) 879-6412

003 OF 004

PLEASE TAKE NOTICE that on the 9th day of February, 2010, the above named
appellants Flying Joseph Ranch, LLC, and J.C. Investments mailed check no.: 3290 in the
amount of $55,271.71 to the Custer County Clerk for deposit with the Custer County
Clerk pursuant to Idaho Code § 10-1115. This amount represents the total amount due
under the Seventh Judicial District Court Amended Judgment in this matter. The Clerk is
instructed to pay the amount due to the person who is determined to it by the order of the
court following the disposition of the pending appeal.

This deposit is made under a

complete reservation of rights, including without reservation all alternative remedies and
appeal.
DATED this 9th day of February, 2010.
LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC

CYNTHIA J. WOOLLEY
Attorney for Defendants

NOTICE OF DEPOSIT OF AMOUNT DUE UNDER JUDGMENT TO CLERK OF THE COURT
PURSUANT TO I.e. § 10-1115
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woolley

PLLC

TO: +1 (208) 879-6412

004 OF 004

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on February 9, 2010, I served a true and correct copy
of the within and foregoing document upon the attorney(s) named below in the manner
noted:

Curt R. Thomsen
THOMSEN STEPHENS LA W OFFICES, PLLC
112 S.7th St.
P.O. Box 600
Challis, ID 83226
Fax (208) 879-6672

x

By depositing copies of the same in the United States Mail, postage
prepaid, at the post office at Ketchum, Idaho.
By hand delivering copies of the same to the office 0 f the attorney( s) at
his/her offices.
By telecopying copies of same to said attorney(s) at the telecopier
number/s listed above.

LAW OFFICES OF CYNTHIA J. WOOLLEY, PLLC

CYNTHIA J. WOOLLEY
Attorney for De·fendants

f
NOTICE OF DEPOSIT OF AMOUNT DUE UNDER JUDGMENT TO CLERK OF THE COURT
PURSUANT TO I.e. § 10-1115
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT

ZOWfEB 19

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
CV-2007 -0000050
Pines Grazing Association vs. Flying Joseph Ranch, LIe, eta!.
Hearing type: Status
Hearing date: 2/17/2010
Time: 2: 15 pm
Judge: Joel E Tingey
Court reporter: Jack Fuller
Minutes Clerk: Ruth Brunker
COURT MINUTES
Curt Thomsen, attorney for the Plaintiff appeared telephonically.
Cynthia Woolley, attorney for the defendant appeared telephonically also.

The Court spoke about the Judgment funds deposited in an interest bearing account and whether
the funds should be distributed according to the Judgment or held until the appeal has been
decided.
Ms. Woolley spoke that it was her understanding the funds would remain in an interest bearing
account accruing interest until the appeal was decided. She also stated it was her wish to
continue the appeal.
Mr. Thomsen spoke of the events, from the past, with the first Judgment check sent and then
cancelled. He also informed the Court he was not agreeing with the holding of the funds and that
a satisfaction of judgment had been filed with the court.
The Court is accepting the funds without prejudice. The Court intends to keep the funds in an
interest bearing account until it orders the funds distributed.
Dated and done this 19th day of February 2010.

~g~

Ruth Brunker, Deputy Clerk

COURT MINUTES
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10:01

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on February 19,2010 a true and correct copy of the
foregoing was served by the method indicated below and addressed to each of the following:

Curt R. Thomsen

Courthouse Mailbox

Cynthia Woolley

PO Box 6999 Ketchum ID 83340

Deputy Clerk
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In the Supreme Court of the §!f!t~2o~lIp~ho

PINES GRAZING ASSOCIATION, INC., an - )
Idaho corporation,
)
)
Plaintiff-Crossdefendant-Respondent,
)
)
)
v.
)
FLYINGJOSEPH RANCH,LLC, an Idaho
)
)
limited liability company; J.e.
)
INVESTMENTS, a foreign corporation,
)
)
Defendants-Crossclaimants-Appellants.

ORDER SUSPENDING APPEAL
Supreme Court Docket No. 37236-2009
Custer County Docket No. 2007-50
Ref. No. 1 0-44

A MOTION TO DISMISS APPEAL AND STATEMENT IN SUPPORT OF MOTION and
an AFFIDAVIT OF CURT R. THOMSEN were filed by counsel for Respondent on January 21,
2010. Thereafter, an OPPOSITION TO MOTION TO DISMISS APPEAL and an AFFIDA VIT OF
CYNTHIA 1. WOOLLEY IN SUPPORT OF OPPOSITION TO MOTION TO DISMISS APPEAL
were filed by counsel for Appellants on January 29, 2010. A SECOND AFFIDAVIT OF CURT R.
THOMSEN was filed by counsel for Respondent on February 8, 2010. The Court is fully advised;
therefore, good cause appearing,
IT IS HEREBY ORDERED that this appeal is SUSPENDED pending the district court's
order on the pending motion to set aside satisfaction and release.
DATED this

lz-t day of February 2010.

By Order of the Supreme Court

cc:

Counsel of Record
District Court Clerk
Court Reporter Jack Fuller
District Judge Joel E. Tingey

ORDER SUSPENDING APPEAL - Docket No. 37236-2009

iDAHO SUPREME

Co
":
:\. r!"~-'
; _.ii
.j

Clerk of the Courts

i

:

. " ,. ,'." , ep,~,.§ox 83720

(208) 334-2210

ZlilD FEB~.:~~ Ff{ 3:lfjoise;' 'tilah'O 83720-0101

BARBARA C. BREEDLOVE, CLERK
Attn: RUTH
CUSTER COUNTY COURTHOUSE
PO BOX 385
CHALLIS, ID 83226

. ,-'. ' -,'. CLERK!S RECORDIREPORTER'S TRANSCRIPT SUSPENDED

Docket No. 37236-2009

PINES GRAZING
ASSOCIATION, INC. v.
FLYING JOSEPH
RANCH,LLC

Custer County District Court
#2007-50

The CLERK'S RECORDIREPORTER'S TRANSCRIPT is SUSPENDED until further
notification from this office.
REASON FOR SUSPENSION: FOR DISTRICT COURT ORDER RE: PENDING
MOTION TO SET ASIDE SATISFACTION AND RELEASE.

~

,

: ~':

'

..

;

. For the Court: '
Stephen W. Kenyon
Clerk of the Courts

-278TRANSCRIPT SUSPENDED

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER
PINES GRAZING ASSOCIATION, INC., an
Idaho Corporation,
Case No. CV-07-0050
Plaintiff/counterdefendant,
VS.

FLYING JOSEPH RANCH, LLC, An Idaho
limited liability company; J.e.
INVESTMENTS, a foreign Corporation,

ORDER SETTINGASIDE SATISFACTION

OF JUDGMENT

Defendants/counterclaimants.

Defendant has moved to set aside the Satisfaction of Judgment entered on January 12,2010. As the
record reflects, Defendant provided a check to Plaintiff in payment of the judgment and Plaintiff thereafter filed
a Satisfaction of Judgment. Defendant, apparently concerned about how the payment and Satisfaction may
affect its pending appeal stopped payment on the check prior to its negotiation. As such, the record is clear that
the Judgment has not been satisfied at this time. Therefore, for good cause appearing,
IT IS HEREBY ORDERED that the Satisfaction of Judgment and Release is set aside and withdrawn, as
the Judgment remains unsatisfied.
DATED this

--l:i- day of February, 2010.
JOEL E. TINGEY
DIST'~<~J

ORDER SETTINGASIDE SATISFACTION OF JUDGMENT

· IN THE DISTRlCT COURT 0

HE SEVENlH JUlJlCIAL lJl:SlKlC

yage

CERTIFICATE OF SERVICE
I hereby certify that on this 2-1' day of February, 2010, I did send a true and correct copy of the
foregoing document upon the parties listed below by mailing, with the correct postage thereon.
Curt R. Thomsen
P.O. Box 600
Challis, ID 83226
Cynthia J. Woolley
P.O. Box 6999
Ketchum,ID 83340
Idaho Supreme Court
P.O. Box 83720
Boise, ID 83720-0101

BARBARA TIERNEY
Clerk of the District Court
Custer County, Idaho

CERTIFICATE OF SERVICE

-280-

L

or

L

IDAHO SUPREME COU

~ AHO COU~T Of ,ApPEALS ,,; ;t
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:f"') :.:,_ :,- "
P.O. Box 83720 . "

<f' ' .

Clerk of the Courts
(208) 334-2210

Boise, Ida29 1~-fr~-Q~pl

BARBARA C. BREEDLOVE, CLERK
Attn: RUTH
CUSTER COUNTY COURTHOUSE
POBOX 385
CHALLIS, ID 83226

CLERK'S RECORD ANDTRANSCRIPT--DUEDATE RESET
Docket No. 37236-2009

PINES GRAZING
ASSOCIATION, INC. v.
FLYING JOSEPH RANCH,
LLC

Custer County District Court
#2007-50

The PENDINGMATTER(s) in the above-entitled case has/have now been concluded and
the appeal is now proceeding.
The CLERK'S RECORD and REPORTER'S TRANSCRIPT must be filed in this office 0701-10.

For the Court:
Stephen W. Kenyon
Clerk of the Courts

-281TRANSCRIPT DUE DATE RESET
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In the Supreme Court of the State of I~RUNKER

PINES GRAZING ASSOCIATION, INC., an
Idaho corporation,
Plaintiff-Crossdefendant-Respondent,
v.
FL YING JOSEPH RANCH, LLC, an Idaho
limited liability company; J.C.
INVESTMENTS, a foreign corporation,
Defendants-Crossc1aimants-Appellants.

)
)
)
)
)
)
)
)
)
)
)
)

ORDER GRANTING DISTRICT
COURT CLERK'S MOTION FOR
EXTENSION OF Tn-viE
Supreme Court Docket No. 37236-2009
Custer County District Court No. 2007-50

A MOTION AND AFFIDAVIT FOR EXTENSION OF TIME TO LODGE CLERK'S
RECORD was filed with this Court by Deputy Clerk Ruth Brunker of the Custer County District
Court on June 10, 2010, requesting this Court for an extension of time to prepare and lodge the
Clerk's Record until August 2, 2010. Therefore, good cause appearing;
IT HEREBY IS ORDERED that Deputy Clerk Ruth Brunker's MOTION FOR
EXTENSION OF TIME be, and hereby is, GRANTED and Deputy Clerk Ruth Brunker shall be
ALLOWED AN EXTENSION OF TIME UNTIL AUGUST 2,2010, to prepare and serve the
Clerk's Record on Appeal upon counsel.
DATED this

t1C

day of June 2010.

F6yr r t h e Supreme Court

cc:

Counsel of Record
District Court Clerk
Court Reporter Jack Fuller
TCA Burton W. Butler
District Judge Joel E. Tingey

ORDER GRANTING DISTRICT COURT CLERK'S MOTION FOR EXTENSION OF TIME
-'J R?-

~

Clerk of the Courts

,

_ 1

"- -

ROTH BRUNKER
P.O. Box 83720
Zu i 0JU:: ! rJ f_d t i : 0 Ef3oise, Idaho 83720-0101

(208) 334-2210

BARBARA C. TIERNEY, CLERK
Attn: RUTH
CUSTER COUNTY COURTHOUSE
PO BOX 385
CHALLIS, ID 83226

CLERK'S RECORD AND TRANSCRIPT DUE DATE RESET
Docket No. 37236-2009

PINES GRAZING
ASSOCIATION, INC. v.
FLYING JOSEPH
RANCH,LLC

Custer County District Court
#2007-50

The CLERK'S RECORD and REPORTER'S TRANSCRIPT must be filed in this office 9-62010.

For the Court:
Stephen W. Kenyon
Clerk of the Courts

-183-

CLERK'S RECORD AND TRANSCRIPT DUE DATES RESET

